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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Professor D J Schiffrin

	Scheme
	:
	Universities Superannuation Scheme – Prudential AVC Facility

	Respondent
	:
	Prudential Assurance Company Limited


MATTERS FOR DETERMINATION

1. Professor Schiffrin complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  Professor Schiffrin states that the sales representative told him that paying AVCs would purchase 10 past added years (PAY) in the Universities Superannuation Scheme (USS).  Professor Schiffrin also complains that Prudential did not investigate his complaint properly and dismissed it in an offhand way, ignoring his rights, losing papers and unreasonably rejecting proposals for settlement made by the Pensions Advisory Service (TPAS).

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Universities Superannuation Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Trustee of the USS as sole AVC provider to the scheme.

4. Professor Schiffrin was a member of the USS and worked at Liverpool University.  On 21 January 1994, he met with a Prudential sales representative and agreed to pay AVCs to Prudential at the rate of 8.65% of salary.  Professor Schiffrin states that he told the sales representative that he wished to purchase PAY in the USS.  Professor Schiffrin says that he told the sales representative that he was not interested in any means of additional pension provision that involved investment risk, or the purchase of an annuity.  Professor Schiffrin states that the sales representative assured him that paying AVCs to Prudential would provide 10 additional years in the USS, or the equivalent thereof.

5. The sales representative completed a “personal financial review” form as a record of the meeting.  He recorded that Professor Schiffrin’s salary was £37,728 per annum.  His recommendation was:

“Professor Schiffrin is a member of the Universities Superannuation Scheme but will not receive a full pension at retirement age.  I have discussed the benefits of paying additional voluntary contributions to enhance his pension through the Prudential AVC scheme linked to the USS.  There was no need for additional life assurance or savings.”

Professor Schiffrin countersigned the personal financial review, which included his confirmation that he had been given a copy of the summary page containing the sales representative’s recommendation.  The sales representative’s manager subsequently countersigned the personal financial review as confirmation that he had checked it.

6. Professor Schiffrin signed an AVC application form containing the following:

“IMPORTANT NOTICE.

In joining the Scheme, applicants should understand and accept…that because the facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the institutions with whom investments are made, and on interest rates at retirement; and therefore the Trustee Company cannot guarantee that any particular level of benefit will be available at retirement.”

7. Professor Schiffrin retired on 30 September 2004, when he was 65.  He used his AVC fund of £59,106.22 to purchase 4 years 210 days PAY in the USS.  Professor Schiffrin had paid AVCs of £57,455.42, net of tax relief.
8. Professor Schiffrin complained to Prudential by telephone on 10 September 2004 and on 16 September 2004. Prudential sent him a complaint form.  Professor Schiffrin completed the form on 19 September 2004 and returned it to Prudential.  On 7 October 2004, Prudential wrote to Professor Schiffrin, apologising for the delay caused by gathering together the relevant documentation.

9. On 20 October 2004, Prudential wrote to Professor Schiffrin, stating:

“Thank you for your original telephone call of 10 September 2004 and for allowing me the time to investigate your complaint.

I am sorry it has taken so long to write to you again.  I apologise for any distress our actions caused you.  My investigations are now complete, however, I have not been provided with sufficient evidence to support the complaint you have made.

An explanation about how this decision has been reached is shown within the attached “investigation summary”.  Also included in this report are:

· My understanding of your complaint.

· Details of the documentation, evidence and other information used to arrive at my decision.

· A summary of my findings.

Thank you for your patience while I investigated your complaint.  I realise this will not be the outcome you hoped for.  I hope that my letter helps you to understand why I have had to take this decision.

If you are dissatisfied with my decision there are a number of options available to you, including an approach to the Pensions Advisory Service (OPAS).  I have enclosed their details.

INVESTIGATION SUMMARY

This Investigation Summary details what I understand your complaint to be and explains how I arrived at my conclusion.

What I understand your complaint to be.

· You thought you were being advised to purchase “Added Years” within the Universities’ Superannuation Scheme (USS).

The documentation, evidence and other information used to arrive at my conclusion.

· Your application form.

· The terms and conditions of the Universities’ AVC (UAVC) scheme.

· Documentation given to you when you joined the main USS.

· Your own recollections of what took place.

· The recollections of our representative.

· Details held on our records.

How I arrived at my conclusion.

The representative who arranged your policy has left our service.  Despite this, he has provided a report on his meeting with you.  He has stated that he made you aware of the “Added Years” option.  As this was not one of our products, he was unable to offer you advice on “Added Years”.  He could, however, advise on the UAVC option.

Both Added Years and UAVCs are methods by which individuals can increase their pension benefits at retirement.  Prudential were appointed as sole provider of the UAVC facility after exhaustive analysis of the administrative and investment capabilities of all providers in the marketplace by the USS.

The “Added Years” facility provides an option for teachers to buy gaps in service in the USS.  The cost of purchasing such a benefit depends on an individual’s age when making an election, current annual salary, how many extra years are being purchased and the method in which payments are made.  The final pension at retirement is based on an individual’s final average salary at the time of retirement, length of service attained and the number of extra years that have been purchased.  If the maximum of 40 years has been achieved then the “Added Years” option is not available.

In contrast, the benefits achieved under the UAVC at retirement depend on such factors as contribution levels, investment returns and prevailing annuity rates at the time of converting the UAVC fund into a pension.

Over recent years investment returns and interest rates have been relatively low.  By contrast, some salaries have increased.  This might now make the “Added Years” option appear more attractive.

It is difficult to directly compare these two methods of making additional pension provision.  The question as to whether “Added Years” is better than AVCs, or vice versa, very much depends upon personal circumstances and, for example, age, salary, the amount contributed, attitude to risk and investment returns etc.

All such factors need to be taken into consideration when deciding which is the best method of enhancing benefits at retirement.  However, as stated above, our representative was not authorised to give advice on “Added Years”, as it is not a Prudential product.  I confirm that when your UAVC was arranged the application form and literature provided would have detailed the cover provided.  This would have explained that you were purchasing a UAVC and not added years.  Illustrations have also been provided during the term of your UAVC which would have confirmed the benefits accrued.  As our representatives could only give advice on the UAVC option, and for this reason, I cannot agree that your policy was mis-sold.”

Included with Prudential’s letter was an information sheet giving details of TPAS and my office.

10.
On 1 November 2004, Professor Schiffrin wrote to Prudential, asking for copies of the documents referred to by Prudential.  Professor Schiffrin stated that his notes of the meeting with the sales representative disproved Prudential’s version of events.  Prudential replied on 1 December 2004, stating:

“Thank you for contacting me again and I apologise for the delay in replying.

The reason that I have not been able to respond to you is that I have not been able to retrieve my file from our remote storage area.  Therefore I have based this reply on the information I have on my computer records.

You feel the notes you provided confirmed the conversation you had with our representative.  Unfortunately I do not have these to hand.  However, I do not recall that these were official documents confirming the advice given by our representative.  If you would like to forward these to me I will be happy to look at your case again.

As I have not been successful in retrieving my file I cannot provide you with a copy of our representative’s report.

You have asked for copies of documentation sent to you when your policy started.  I hope that you can understand that our sales process and associated literature have evolved over the years.  Therefore there have been a number of different versions of the literature provided to the customers.  We do not have copies of all the past literature available so I cannot provide you with copies of these documents.  I would mention that your employer’s scheme would have also issued you with literature explaining the added years option.

I am sorry that I have not been able to be more helpful at this stage.  I will be happy to consider your case again if you can forward your case to me.

If you are dissatisfied with my decision there are a number of options available to you, including an approach to the Pensions Advisory Service (OPAS).  I have enclosed their details.”

11.
On 2 December 2004, Mrs Schiffrin sent Prudential a copy of Professor Schiffrin’s notes of the meeting.  Prudential replied on 15 December 2004, stating:

“I am writing following your wife’s letter of 2 December 2004 and would like to thank her for forwarding your notes again.

I am afraid that I cannot use this evidence to support your complaint.  This is because it is not an official document, and there are no dates or signatures confirming who was present at the meeting.  I am sorry but I am unable to change my position.

We can only re-open the investigation if you have fresh evidence to support your complaint.  Please send me details if this is the case.

If you are still dissatisfied with the decision I have taken, and you have no fresh evidence, you can refer your concerns to the Pensions Advisory Service (OPAS).  Their details were enclosed in my previous letter.”

12. Professor Schiffrin asked TPAS to assist him.  The TPAS adviser assigned to Professor Schiffrin’s case pressed Prudential to provide copies of the documents on which it had relied in rejecting Professor Schiffrin’s complaint.  Prudential searched its records and found the application form and personal financial review.  It provided TPAS with copies of these.  However, Prudential could not locate the sales representative’s report.  TPAS’s adviser suggested to Professor Schiffrin that he make an application to my office and he did so.

REQUEST FOR AN ORAL HEARING

13. Professor Schiffrin’s solicitors requested that I hold an oral hearing before determining their client’s application.  They considered that Professor Schiffrin and the former sales representative should give oral evidence that could be tested by cross-examination.

SUBMISSIONS

14.
Professor Schiffrin says:

14.1
In 1994, he was told that he could purchase PAY by paying AVCs.  He was interested in doing this and contacted Prudential. 

14.2
His handwritten notes are a contemporaneous record of the subsequent meeting with the sales representative.  Some of the notes relate to university matters not related to the meeting.  So far as is relevant to Professor Schiffrin’s application to me, the notes state:

“[illegible word] up to 28 py basic

Over 40%

6.39% is paid by me to USS

Maximum is 15% up to 8.65% [illegible word] possible

Invest in USS [three words deleted] get 40% tax relief

Get tax relief directly

I can contribute a max of £271 per month

Net cost to me is £163 per month

Separate pension

At present pension will be 12.7k £ pa + lump sum of 38.2k £ tax free

If I put now 8.65% extra (£271) I will get 8.3k £ pa extra = 21 k £ pa+ lump sum = 38.2k

Total cost 19,500 recoup in less than 3 years”

14.3.
These notes demonstrate that the sales representative guaranteed him an additional pension of 10 past added years, as the extra pension mentioned is equivalent to 10 added years.

14.4
The documentation provided by Prudential was insufficient to alert him to the fact that he was not purchasing PAY or its equivalent.

14.5
He does not have a “personal quotation”.  However, he considers that the heading of this form - “Universities Superannuation Scheme – Prudential Additional Voluntary Contribution Facility” misled Prudential’s clients into thinking that the sales representative was working for the USS.

14.6
Prudential should have offered to settle the matter before he made an application to me.

14.7
He would not have considered paying into any pension scheme that was dependent on annuity rates.

14.8
When he met with the Prudential sales representative he was particularly keen to purchase additional years of service and he told the sales representative this.

14.9
If the sales representative had told him that AVCs did not purchase PAY he would have looked elsewhere to secure the additional years on retirement that he wanted.

14.10
He does not have a Prudential AVC booklet.

14.11
Prudential should pay him an amount equal to the commission paid to its sales representative.

15.
Prudential says:

15.1
Professor Schiffrin signed forms that made the nature of the investment clear.  He would have read the forms before he signed them.

15.2
There is no independent evidence that Professor Schiffrin’s notes are contemporaneous or that they are evidence of any guarantee of benefits being provided by its sales representative.

15.3
There is no correlation between “8.3k pa extra” and 10 past added years in the USS.
15.4
Working on the salary of £37,728 Professor Schiffrin provided, 10 years of PAY would have produced an extra pension of £4,716 (10/80ths x £37,728) and a tax free lump sum of £14,148 (3 x £4,716).  The extra pension of £8.3k per annum bears no resemblance to this and there is no mention of the tax free lump sum PAY would have provided.

15.5
How did Professor Schiffrin conclude that contributing 8.65% of salary over a 10 year period would provide him with a pension of £8.3k per annum, when he would only receive £12.7k per annum having contributed 6.35% of salary over 27 years to the main USS scheme?

15.6
The figure of £8.3k probably relates to what was quoted by the sales representative as the potential benefits of Professor Schiffrin’s AVC arrangement.

15.7
It is not liable for any misunderstanding or misinterpretation by Professor Schiffrin.

15.8
Professor Schiffrin would have been provided with an AVC booklet and it is inconceivable that the sales representative would contradict the contents of that booklet.

15.9
The sales representative was remunerated by commission.  The commission was not deducted from Professor Schiffrin’s AVC fund.

16.
Prudential’s former sales representative submitted a report at the request of my office.  He stated that he had several AVC clients at Liverpool University but he could not recall meeting with Professor Schiffrin.  He said that he would not have told a client that paying AVCs to Prudential provided an additional service credit in the USS.

17.
The USS administrator informed my office that Professor Schiffrin did not request a PAY quotation until he retired and purchased PAY with his AVC fund.  It explained that it refers in all its literature to PAY as being purchased with AVCs.  It takes the view that there are two types of AVCs, those used to purchase PAY and those invested in a money purchase arrangement with Prudential.

18.
The administrator of the USS is not a respondent to Professor Schiffrin’s application to me.  However, it has explained to my office that, had Professor Schiffrin purchased PAY from the USS, starting at the same time that he purchased AVCs from Prudential, the maximum contribution that he could have made would have been 8.65% of salary (the same amount that he paid to Prudential, with the same tax relief).  When he retired he would have been credited with 4 years 37 days PAY.
CONCLUSIONS

19.
I do not consider it necessary for me to hold an oral hearing.  There are no issues of fact or law which cannot properly be dealt with by written submissions. The events complained of occurred over 12 years ago and the sales representative has no recollection of just what was said.
20.
When Prudential first responded to Professor Schiffrin’s complaint, as a matter of good practice it should have supplied him with copies of the personal financial review, application form and sales representative’s report.  It is most unfortunate that Prudential mislaid these documents which has clearly served to reinforce Professor Schiffrin’s concerns about Prudential.  However, no injustice was caused to Professor Schiffrin as a result. In particular, it was his choice to employ the services of solicitors in dealing with his application to me. That was a matter for him and, although there are clearly aspects of this matter which Prudential could have handled better, I see no reason why I should require Prudential to meet those costs. 

21.
Prudential dealt with Professor Schiffrin’s complaint promptly and courteously and explained his rights to seek advice from TPAS and make an application to my office.  Prudential was not obliged to make an offer of compensation and I note that TPAS did not request that it did so.

22.
I am prepared to accept that Professor Schiffrin’s notes are a contemporaneous record of his meeting with Prudential’s sales representative.  I consider that Prudential should not have discounted them simply because they were not on official paper.  The figures quoted in Professor Schiffrin’s notes reconcile with what he has maintained throughout his complaint, which is that paying AVCs to Prudential would provide him with the extra years that he wanted.  I consider it inconceivable that the logic reflected in Professor Schiffrin’s notes was either simply incorrect or based on a misunderstanding.  Giving Professor Schiffrin a false impression of what AVCs provided constituted maladministration by Prudential.
23.
Professor Schiffrin had 17 years service and expected to work for another 10 years.  He could pay a maximum of 8.65% of his annual salary of £37,728 to Prudential, ie £271 per month.  Professor Schiffrin’s USS pension after 27 years would be 27/80ths of £37,728, ie £12,733 per annum.  If he “bought” an extra 10 years that would provide 37/80ths of £37,728, ie £17,449 per annum.  All these figures correspond with Professor Schiffrin’s notes.  Professor Schiffrin says that the difference between that figure and £21,000 per annum was explained to him as being the projected fund growth and I am prepared to accept this as a plausible explanation.  Bearing in mind that much of Professor Schiffrin’s notes can be demonstrated to be correct, I am prepared to accept Professor Schiffrin’s explanation of what transpired as supported by those notes.
24.
I note Professor Schiffrin’s statement that, if he had correctly understood the nature of Prudential’s product, he would have looked elsewhere to obtain additional years of service.  The only way that he could have obtained what he wanted was purchasing PAY from the USS.  Professor Schiffrin could not have contributed more than he did in acquiring PAY, so the only issue for me is whether, had he used his contributions to purchase PAY, he would have bought more than he was able to do with his AVC fund. In fact, had Professor Schiffrin bought PAY direct, he would have received fewer PAY than he purchased with his Prudential AVC fund.  It follows that, whilst it may be disappointing for Professor Schiffrin to discover that he could not acquire the 10 additional PAY he had believed, he has thus suffered no actual loss by paying AVCs to Prudential.  I have therefore made no Directions.
CHARLIE GORDON

Deputy Pensions Ombudsman

13 June 2007
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