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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs I C Aspinall

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION
1. Mrs Aspinall complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  She also alleges that the sales representative specifically advised against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives. Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Aspinall was born on 22 July 1950 and commenced teaching at the age of 43.

5. She is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60. 

6. Having joined the teaching profession late, Mrs Aspinall would not be expecting to be able to make sufficient contributions to retire on the maximum pension that can be gained by members of the Teachers’ Pension Scheme. 

7. In 1996, she received, via the Deputy Head of her school at that time, brief written details of the Teachers’ Superannuation AVC facility operated by Prudential. Wishing to find out how she could abate the shortfall in her pension and also purchase additional death benefits, she decided to arrange a meeting with a Prudential representative.

8. Mrs Aspinall asserts that the meeting was very informal and the representative led her to believe that the only choice she had to make was the amount of AVCs that she wished to pay.

9. Although Mrs Aspinall was aware of PAY prior to the meeting, she says that she did not have any detailed knowledge of this option. She therefore asked the representative specifically whether, in his opinion, PAY would be better than AVCs for her and asserts that he replied that the AVC facility would be perfect in meeting her needs.

10. She therefore agreed to pay AVCs to Prudential at the monthly rate of 9% of salary to increase both her pension and death benefits. She says that she signed an AVC application form on 7 March 1996 without being given the opportunity to carefully inspect it. Prudential refutes that assertion. This form included a Section 2, “Pension Scheme Details” which asked: 

“Please indicate any other contributions or benefits by ticking the appropriate box(es)

Family benefits? – [Ticked]

Past Added Years? – [Not ticked]

The question in this section concerning whether she had pensionable employment other than under the Teachers’ Pension Scheme was answered “No”.

11. The application form contained a declaration that:

“I also understand that any benefits which become payable will be paid in accordance with the Teachers’ Superannuation Scheme. I also accept the provisions in section 6.”

Section 6, was headed  “Important Notice” and read:  

“In applying to join the facility, you should understand and accept that:

(b) because individual circumstances vary, you should, before starting to contribute to the Teachers’ AVC facility, consider your position carefully about whether contributing to the facility is in your best interests.

(c) because the facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the investments and on interest rates at retirement; and…….…cannot guarantee that any particular level of benefit will be available at retirement.” 

12. A “Personal Financial Review” (fact find) form was completed by the representative as a record of their meeting. The form recorded the financial and employment situation of Mrs Aspinall and was countersigned by her. It was noted that her attitude to risk was “medium” and she had a “reasonable level of financial awareness”. The “Reasons Why” sections of the form completed by the representative during the meeting states that:

“Pensions

Advised Mrs Aspinall to provide AVC contribution to make up years of service. Planner showed 9% contribution required to provide benefits to Inland Revenue limits.

Life Assurance

Advised Mrs Aspinall to take life cover under AVC Scheme 3 x salary to normal retirement age (max £60,000). Further shortfall £29,000 advised…… Client happy with £60,000 under TAVC and did not wish to take further.” 

13. The signed fact find form also contained in the “Confirmation of Your Understanding Section”, the following statements:

“I confirm that:

I understand and agree with the information on the “Reasons Why” of your Personal Financial Review.” (signed by Mrs Aspinall)

“I believe that the advice I have given is in the best interest of the customer taking into account the circumstances and preferences that have been explained to me.” (signed by the Prudential sales representative)

14. Prudential sent Mrs Aspinall an AVC benefit illustration with their letter of 25 March 1996. The benefit figures had been calculated assuming her retirement age to be 60, and that she would make monthly gross contributions of £148.98 (including an initial premium of £11.40 for Additional Death in Service Benefits).

15. The estimated benefits and pertinent notes shown on the illustration are as follows:

Assumed Annual Salary Increase 
3.0%
6.0%
9.0%

Assumed Final Projected Salary
£32,300
£48,300
£71,400

Assumed Annual Investment Growth
6.0%
9.0%
12..0%

Total Projected Account at Retirement
£39,900
£58,000
£83,400

Producing an annual pension of 
£2,830
£5,140
£8,930

Please read this in conjunction with the Key Features.

This notice confirms the basis on which your contract has been set up. Please check carefully that the details correspond with your understanding of how the contract would be set-up. Please let us know immediately if there are any differences.

These figures are examples and are not guaranteed – they are not minimum or maximum amounts. What you will get back will depend on how your investments grow.

You could get back more or less than this.

All insurance companies use the same rates of growth for illustrations but their charges may vary. They also use the same rates to illustrate how funds may be converted into pension income.

Your pension income will depend on how your investments grow and interest rates at the time you retire.

The funds available at retirement can be used to provide any combination of Member’s Pension, Surviving Spouse’s Pension and Pension increases subject to Inland Revenue limits applying at the date of retirement. The benefits shown are for illustration purposes only and cannot be guaranteed to be within those limits. Any excess fund at retirement will be returned and will be liable for tax. It will be necessary to review contributions from time to time to ensure that they remain within limits acceptable to the Inland Revenue.”

16. Mrs Aspinall says that she did not receive a copy of Prudential AVC booklet “How to Build Yourself a Better Pension” which mentions PAY. 

17. She states that it was only after a meeting with an independent financial adviser in 2003 that she realised PAY would have been the appropriate option for her.

18. In April 2004, Mrs Aspinall informed Prudential by telephone that she wished to  reduce her monthly AVCs to £22.80 in order only to cover the cost of maintaining her Additional Death Benefit of £60,000.

19. Mrs Aspinall retired early at age 55 on the grounds of ill health. She has decided to defer receipt of her AVC benefits. 

PRUDENTIAL’S POSITION 

20. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Aspinall about PAY. However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY. Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

21. Prudential have been able to contact the representative for his recollections of the meeting. In his statement, he wrote that he could not recall the meeting in any detail due to the lapse of time but would have provided the client with appropriate literature and followed the usual format of the meeting in discussing the Prudential AVC contract and PAY. He also stated that:

“Central discussion re options, added years often v. (i.e. very) expensive and not 1st choice at time of conversation.”   

22. Prudential say that Mrs Aspinall had the opportunity to obtain further details about PAY at anytime subsequent to meeting with the representative. 

23. They also say that, given her attitude to risk is medium, PAY may not have been her preferred choice at the outset because investment linked AVC benefits could potentially be greater than the guaranteed PAY benefits which are more suited to a low attitude to risk. 

24. Prudential state that additional death benefits are only available from AVCs and not PAY. 

25. Prudential accepts that its representative appears to have misconstrued the AVC policy to Mrs Aspinall but asserts that it does not automatically follow from this that PAY would have been better option for her.  Prudential also state that it is possible to ascertain whether the benefits available to Mrs Aspinall from AVCs or PAY would be greater only at the point when she actually retired. They assert that only the AVC option (and not PAY) could have potentially secured her Inland Revenue maximum benefits at the time her AVC policy was established and feel that a refund of her AVCs with interest rather than restoring PAY would be a more natural remedy in this case. 

CONCLUSIONS

26. Mrs Aspinall does not dispute that she was aware, before her meeting with the Prudential representative that a PAY option was open to her. Her complaint centres upon her assertion that she sought and was given specific advice by the representative that PAY was a better option for her which improperly persuaded her to enter into the AVC arrangement. 

27. Her assertion is not directly rebutted by the Prudential representative and it is clear from the evidence that PAY was discussed. In the “Reasons Why” section of the fact find form for “Pensions”, it is stated that in order to make up years of service and receive Inland Revenue maximum benefits, Mrs Aspinall would have to pay AVCs at the maximum rate of 9% of salary. The advice given is not strictly correct, however, since extra pensionable service can only be bought through the PAY option and not with AVCs. Nor would it have been known at the time Mrs Aspinall’s AVC arrangement was set up whether contributing AVCs at 9% of her salary would be sufficient to provide her with Inland Revenue maximum benefits on retirement. He also referred to PAY as being too expensive.

28. The evidence leads me to conclude that there were errors in the way the AVC arrangement came about and also, on the balance of probabilities, that the  representative may have improperly deterred Mrs Aspinall from considering the PAY option by advising her that it would have been too expensive for her.  That Mrs Aspinall received an AVC illustration which explained the nature of AVCs and may have had an opportunity to seek independent advice after the meeting does not excuse this. The advice discouraged Mrs Aspinall a properly informed choice.

29. My directions are aimed at allowing Mrs Aspinall now to make the kind of informed choice she should previously have had.  I note Prudential’s suggestion of an alternative choice being available to her and have incorporated that.

DIRECTIONS

30. Within 28 days of the date of this Determination, Capita Hartshead Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Aspinall and Prudential of:

(a) the past added years Mrs Aspinall would have purchased based on the assumption that the AVCs paid by her to Prudential were used to purchase past added years in the Teachers’ Pension Scheme, and

(b) the lump sum required to purchase those past added years.

Within 56 days of the date of this Determination Prudential will notify Mrs Aspinall  of the current value of her AVC fund and will offer Mrs Aspinall the option of returning to her, her contributions together with interest.

If Mrs Aspinall does not wish to accept that offer then, subject to Mrs Aspinall notifying both Capita Hartshead Limited and Prudential of her decision as to whether or not she wishes to purchase the quoted past added years, such notification being made within 28 days of her receiving the last of the above notifications.

· Prudential, on receiving Mrs Aspinall’s notification that she wishes to purchase the quoted past added years in the Teachers’ Pension Scheme and her assignment of her interest in the AVC fund and pension to Prudential, will within 14 days pay the notified lump sum cost to Capita Hartshead Limited.

· On receiving payment from Prudential, Capita Hartshead Limited will arrange for Mrs Aspinall to be credited with the appropriate number of past added years in the Teachers’ Pension Scheme. 

DAVID LAVERICK

Pensions Ombudsman

24 July 2006
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