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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr AJ Chesworth

	Scheme
	:
	Waterfit Limited Directors Retirement and Death Benefit  Scheme  and Waterfit Limited Directors Retirement Benefits Scheme No 2 (the Schemes)

	Respondents
	:
	Realdon (Properties) Limited formerly known as Waterfit Limited (Waterfit)
Scottish Equitable plc (Scottish Equitable)


MATTERS FOR DETERMINATION 

1. Mr Chesworth complains that Waterfit Limited, in their capacity as trustee of the Schemes, and Scottish Equitable, in their capacity as administrator, caused delays in the transfer of benefits from the Schemes to an immediate vesting personal pension plan with Standard Life. Mr Chesworth says the delay has caused him financial injustice in the form of lost retirement income.    
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

3. Mr Chesworth was born on 16 September 1938.

4. Mr Chesworth was employed by a company called Trent Foundries Limited, which formed part of the Qualis Group of Companies. Another company within the group, Waterfit Limited, was the principal employer of the Schemes and dealt with pensions administration. 
5. Mr Chesworth was a member of the Waterfit Limited Directors Retirement and Death Benefit Scheme from September 1981 to April 1997, when the scheme became paid-up and Mr Chesworth became a deferred member. This scheme was a money purchase scheme administered by Scottish Equitable. Mr Chesworth’s selected retirement date under this scheme was 16 September 2003.
6. Mr Chesworth was a member of the Waterfit Limited Directors Retirement Benefits Scheme No 2, a top up scheme for directors in the Waterfit Limited Directors Retirement and Death Benefit Scheme, from April 1991 to April 1997, when this scheme was made paid up, and Mr Chesworth became a deferred member. His selected retirement date under this scheme was also his 65th birthday. This scheme was a money purchase arrangement, administered by Clerical Medical Investment Group Limited (Clerical Medical). 
7. Mr Chesworth planned to combine the benefits from the Schemes and transfer them to an immediate vesting personal pension plan with Standard Life, and to draw benefits from the Standard Life plan from his 65th birthday, 16 September 2003.
8. Mr Chesworth says that Scottish Equitable wrote to him with a quotation in September 2000, three years before he was due to retire. 

9. On 17 April 2003, Scottish Equitable wrote to Marsh Employee Benefit Services Limited (Marsh), Waterfit’s financial adviser, saying that their records showed that Mr Chesworth was approaching his selected retirement date. The letter set out the options available to him and concluded:
“Fund Value  

Based on our current bid prices, the value of the fund is £153,446.81 (including £9,457.88 in respect of post 5 April 1997 fund). This figure is not guaranteed and the value of the investment could fall as well as rise prior to taking the benefits. ...”
10. Marsh passed Scottish Equitable’s letter on to Waterfit on 17 June 2003. Marsh’s letter to Waterfit advised that, if Mr Chesworth wished to take his benefits on 16 September 2003, a Notification of Retirement Form must be completed. Alternatively, if he chose to defer his retirement, Waterfit must complete a Retirement Deferral Form.

11. On 18 July 2003, Wentworth Rose, Mr Chesworth’s financial adviser, wrote to Clerical Medical requesting details of the fund value under the Directors Retirement Benefits Scheme No 2. They also wrote to  Mr Chesworth as follows: 

“I am writing following your recent telephone enquiry, from which I understand that you will wish to start to take pension benefits from your 65th birthday in September.

You will recall that I wrote to you last year, setting out my initial recommendations of the options that would best appear to suit your circumstances. We subsequently requested full details of your current arrangements from your existing pension providers. …
I am pleased to confirm that we have finished our analysis, and I am simply waiting for updated values to be provided…”

12. Clerical Medical provided a Pension Annuity quotation and current fund and transfer values direct to Waterfit on 26 July 2003. The transfer value amounted to £24,733.15.  
13. On 5 August 2003, Marsh wrote to Waterfit reminding that they required the completed Notification of Retirement forms in respect of Mr Chesworth in order that accurate retirement quotes could be calculated. 
14. On 17 September 2003, Waterfit sent Wentworth Rose documents received from Scottish Equitable and Clerical Medical.
15. On 24 September 2003, Wentworth Rose wrote to Mr Chesworth saying that Scottish Equitable had been unable to provide retirement quotes as they did not hold details of his service and salary with Waterfit, and that they required completion of the Notification of Retirement Form so they could carry out the calculations. The letter explained that the form had originally been sent to Waterfit, via Marsh, but that Waterfit had said they did not hold the necessary information to complete it. 
16. Mr Chesworth provided the salary and service details required by Scottish Equitable and, on 30 September 2003, Wentworth Rose sent the completed Notification of Retirement Form to Waterfit to be signed. 
17. Waterfit signed the Notification of Retirement Form on 6 October 2003, and returned it to Marsh who forwarded it to Scottish Equitable on 8 October 2003.
18. Scottish Equitable provided a retirement illustration, dated 16 October 2003, to Marsh which was forwarded to Waterfit on 23 October 2003, with the instruction to send it to Wentworth Rose. The illustration showed a fund value of £156,535.48, which would provide a tax-free cash sum of £36,462.65 with a residual annual pension of £7,827.72.  
19. Waterfit forwarded the illustration to Wentworth Rose on 4 November 2003. 
20. On 11 December 2003, Wentworth Rose wrote to Mr Chesworth as follows:  

“…You will see that I have recommended that you transfer your Waterfit Limited benefits to a Standard Life Immediate vesting Personal Pension Plan, with a view to taking out a With-Profits Annuity. This is in line with my original recommendation, upon which we agreed. This is illustrated to provide a tax-free cash sum of £45,724.04 and an initial annuity income of £7,752.96 per annum gross. …”

21. Mr Chesworth accepted this recommendation on 15 December 2003. On 19 December 2003, Wentworth Rose sent discharge and application forms to the appropriate providers and a Transfer Request and Standard Life Warranty to Waterfit for completion.   
22. On 16 January 2004, Wentworth Rose wrote to Scottish Equitable enclosing a letter of authority from Mr Chesworth which allowed Wentworth Rose to deal direct with Scottish Equitable. The letter requested final discharge forms for completion.
23. Scottish Equitable responded on 19 January 2004. Their letter asked the Trustees to complete another Notification of Retirement Form and to provide salary and service details (previously provided to them on 30 September 2003).
24. Wentworth Rose sent the form to Waterfit for completion on 21 January 2004.  Waterfit completed and returned the form on 22 January 2004. The form was sent to Scottish Equitable on 29 January 2004.
25. On 11 February 2004, Scottish Equitable provided Waterfit with details of the transfer value, which amounted to £157,977.25, and requested completion and return of a Confirmation of Transfer Form.

26. On 9 March 2004, Mr Chesworth wrote to Waterfit complaining that his pension funds had still not been transferred. Waterfit responded on 11 March 2004 apologising and accepting responsibility for the delay.
27. On 16 March 2004, Wentworth Rose wrote to Mr Chesworth stating that Waterfit had confirmed that the outstanding information required by Scottish Equitable and Clerical Medical would be sent that week. Waterfit completed and returned the appropriate forms on 23 March 2004. 

28. The Clerical Medical transfer was completed on 7 April 2004, and the Scottish Equitable transfer on 8 April 2004. The total transfer amounted to £181,094.89 (£156,361.74 Scottish Equitable and £24,733.15 Clerical Medical).
29. Mr Chesworth received a tax-free cash sum of £45,273.72 and is receiving an annual pension of £7,595.16.

30. Standard Life have provided the following information:

30.1. The annuity which Mr Chesworth could have purchased on 16 September 2003, assuming a tax-free cash lump sum of £45,724.04, would have amounted to £7,736.52, and 

30.2. The annuity which Mr Chesworth could have purchased on 8 October 2003, assuming a tax-free cash lump sum of £45,724.04, would have amounted to £7,752.96.  

SUBMISSIONS
31. Mr Chesworth submits:

31.1. The initial delay from April 2003 to 17 October 2003 could have been avoided if Scottish Equitable had used the information held from their quotation in September 2000.

31.2. The delay between 15 December 2003 and 23 March 2004 was entirely due to Waterfit.

32. Scottish Equitable submit: 
32.1. In arranging Mr Chesworth’s retirement benefits there were many other parties acting which must have had a cumulative effect on timescales.
32.2. Waterfit accepted responsibility for the delay in their letter of 11 March 2004.
32.3. Scottish Equitable started the matter some five months in advance of Mr Chesworth’s normal retirement date. There were no material delays during the process caused by Scottish Equitable. 
32.4. An error was made in Scottish Equitable’s response of 19 January 2004 but this only caused a delay of eight days before it was rectified.  

32.5. Mr Chesworth is wrong to suggest that the salary information used by Scottish Equitable for a quotation in September 2000 could have been used to avoid the initial delay from April 2003 to 17 October 2003. The information in September 2000 would have been almost three years old. It would be inappropriate to have calculated Inland Revenue limits on information that was three years old.
33. Waterfit submit:

33.1. Any losses are not solely due to Waterfit’s delay in responding. There were several other parties involved in the process.
33.2. Mr Chesworth had the benefit of a financial adviser to help guide and advise him. 
33.3. Waterfit had no part in his decision to move his benefits elsewhere. 

33.4. The management of Waterfit was completely reorganised in July 2001 following the retirement of the Company Secretary and the death of the Managing Director, which left just two people to deal with everyday matters and the running of the business.

33.5. Trent Foundries Limited was sold in 1997, and it is believed that historic salary details would have been forwarded to the new owners. Additionally, because of the timescale between the sale of the company and Mr Chesworth’s retirement, the records would almost certainly have been destroyed. 

33.6. Scottish Equitable or Marsh should have been able to provide the salary figures, particularly as Marsh were Waterfit’s financial advisers.
33.7. Scottish Equitable were able to provide figures in April 2003, therefore, as Mr Chesworth left the Qualis Group in 1997, any further information which could have been provided by Waterfit would have served no purpose. Waterfit are not privy to any information as to where Mr Chesworth had been working, or his later earnings. 
33.8. Waterfit are not responsible for the delays between 15 December 2003 and 23 March 2004. Mr Chesworth accepted Wentworth Rose’s proposals on 15 December 2003, and the documents were not sent to Waterfit until 19 December 2003. Waterfit were then closed for the Christmas break until 5 January 2004. Scottish Equitable have accepted they made an error and were responsible for at least eight days delay. 
33.9. If any costs are to be incurred by Waterfit, the calculations should be made on the figures on 16 September 2003, Mr Chesworth’s normal retirement date. 
CONCLUSIONS

34. Mr Chesworth started the process to draw together his pension arrangements some time before his 65th birthday. He was entitled to start drawing his retirement benefits on or around his 65th birthday, if he so wished, but did not actually start receiving his retirement income until April 2004, a little over six months after his 65th birthday.  
35. Consideration should be given, however, to the fact that Mr Chesworth, as advised by his financial adviser, was trying to draw together pension provision from two different providers, a consequence of which was that there were six parties involved in the process (two insurance companies, Mr Chesworth, Waterfit and two financial advisers). Inevitably, the greater the numbers involved in any process the greater the likelihood of the process being prolonged. The whole process, however, took a little under a year to complete. Undoubtedly, that sort of timescale is unacceptable. 

36. Not all of the bodies involved fall within my jurisdiction. However, it is apparent that some of the delays are attributable to bodies which do fall within my jurisdiction. For example, I have seen no evidence that Waterfit took any action to complete the Notification of Retirement Form, sent to them on 17 June 2003, until 17 September 2003, when they forwarded the form to Wentworth Rose saying that they did not have the information necessary to be able to complete the form. Nor do they appear to have taken any steps to find the necessary information themselves. 
37. Although Waterfit were dealing with Scottish Equitable’s request for duplicate information in January 2004, they were responsible for delay between 19 December 2003, when they were asked to complete the Transfer Request and Standard Life Warranty, and 23 March 2004, when they returned the completed forms so the transfer could be processed. I note that, although they have already accepted responsibility for this period of the delay, they point out that a) they would not have received the information to complete until at least the 5 January 2004, and b) Scottish Equitable were responsible for a part of that delay. Scottish Equitable have admitted to causing a delay of just eight days and, whist I accept that Christmas and New Year holidays will inevitably cause minor delays, this does not excuse the fact that they did not return the completed forms to Scottish Equitable until 23 March 2004.   
38. Further, that Waterfit, the company within the Qualis Group who were responsible for administration, were unable to complete the Notification of Retirement forms because, they say, they did not have access to Mr Chesworth’s salary and service details is unacceptable and can only be regarded as maladministration.
39. Waterfit say that the salary details are believed to have been sent to the new owners of Trent Foundries Limited. If that were the case, I see no reason why Waterfit could not have approached that company and requested the information from them, or at the very least, could have advised Marsh or Scottish Equitable immediately that they no longer held the necessary information.

40. Waterfit argue that, if Scottish Equitable were able to provide figures in April 2003, they must have already been in possession of the necessary salary information. Scottish Equitable would not require salary details to produce a fund value quotation as the scheme is a money purchase arrangement. Scottish Equitable required Mr Chesworth’s salary history in order to make the necessary checks to ensure Mr Chesworth did not receive retirement benefits in excess of those permitted by HM Revenue & Customs. 

41. Waterfit also comment that they are not privy to any information as to where Mr Chesworth had been working or his later earnings. I am unsure of the point being made here, as Waterfit were only asked for Mr Chesworth’s details for the period he was employed by the Qualis Group, information which I would have expected them to be able to provide. 

42. Scottish Equitable set the wheels in motion on 17 April 2003. In paragraphs 36 and 37 I have identified delays on the part of Waterfit which, together, amount to a little over six months. I note Scottish Equitable’s admission of the error made in their letter of 19 January 2004, and that the error was rectified within a relatively short period of time. I do not, however, consider the short delay caused by this error as significant in lengthening the overall process. I am however satisfied that, had it not been for the delays caused by Waterfit, Mr Chesworth’s annuity could have been purchased some six months earlier than it was; i.e by 8 October 2003, and I make a Direction accordingly below. 
DIRECTIONS 

43. I direct that:
43.1. Within 28 days of the date of this Determination, Waterfit should arrange for (and meet the balance of cost for) Standard Life to provide an additional with-profits annuity for Mr Chesworth which will produce the difference in the benefits he is now receiving and those he would be receiving if such an annuity had been purchased on 8 October 2003.  
43.2. Waterfit should also pay to Mr Chesworth a sum representing the difference in the benefits which he would have received (had the annuity been purchased on 8 October 2003) and those he has received, between 8 October 2003 and the date when benefits become payable under the annuity purchased in accordance with the direction at 43.1, together with interest to be calculated on a daily basis at the base rate for the time being quoted by the Reference banks between 8 October 2003 and the date of actual payment of the lump sum.  
CHARLIE GORDON

Deputy Pensions Ombudsman

12 May 2008
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