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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P Channack

	Scheme
	:
	NPI Personal Pension Plan (the Plan)

	Respondent
	:
	NPI


MATTERS FOR DETERMINATION 

1. In July 2005, NPI increased the value of Mr Channack’s units in the NPI Pension Property Fund (the Fund), to compensate him for their delayed notification that the Fund had been held in cash since late 2003. Mr Channack wants NPI to pay, to his Bank of Ireland Self Invested Personal Pension (SIPP), an additional compensation sum to make up the higher investment return that he could have secured if he had been invested in another provider’s property fund over the period that the Fund was held in cash. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

NPI’s ORIGINAL COMPENSATION AWARD TO MR CHANNACK
3. (see appendix 1)

MATERIAL FACTS

4. Mr Channack is a consulting actuary and registered independent trustee.

5. In 2001, wishing to increase his “pension investment portfolio’s exposure to commercial property in the run up to retirement age”, Mr Channack decided to switch part of his holdings with Legal & General and NPI into their respective property funds.

6. On 29 June 2004, NPI released a statement on their website:

6.1. They had been looking at re-structuring the Fund since the end of November 2003, it had become “over-weight in cash” and as a result its performance had underachieved that of the property market generally.

6.2. The Fund’s pricing basis was in the process of moving (almost completed) from an offer basis to a bid basis.

“It is planned that the NPI Pension Property Fund will become a fund of property funds, obtaining its property exposure from the property funds of a range of well known UK Life Insurance Companies”.

7. In mid April 2005, Mr Channack received from NPI his Plan’s annual statement for the year ending 31 December 2004. The covering letter notified Mr Channack that NPI had:

7.1. Changed the Fund’s pricing basis from “Maximum Offer Price to Minimum Bid Price”.

7.2. Invested the Fund in cash, rather than property, since late 2003, which had:

“…meant that the performance of our property funds over the last year has been lower than other property funds…

If you hold investments in this fund we will write to you separately to provide you with more information about the lower performance”.

7.3
Decided to close the Fund later in the year and that he had the option to switch to an alternative fund at any time.

8. On 18 July 2005, NPI advised Mr Channack:

8.1. Due to their delayed notification of the Fund’s restructuring, NPI intended to increase the value of his units in the Fund to the same level they would have achieved if they had been invested in their top performing pension fund (NPI’s UK Equity Fund) between 1 January 2004 and 17 May 2005, which had “delivered a return approximately 9.5% better over the period”.

8.2. His investment in the Fund and any future contributions would be switched  during the week commencing 29 August 2005 into NPI’s Pension Managed Fund unless he requested, before then, a charge free switch to an alternative NPI fund. 

9. On 19 July 2005, Mr Channack complained to NPI:

“I can assure you that, had I been informed in 2003 that the nature of this fund was changing from a virtually fully invested commercial property fund to a vehicle of a different aspect, even if only on a temporary basis, then I would either have transferred the funds to Legal & General at that time…or I may have re-balanced my pension investment portfolio by switching from your Property Fund to one of your equity based funds, and made a corresponding equity to property fund switch with one of my other pension providers…

…in the circumstances, the honourable thing for you to do, would be to compensate me by increasing the value of my investment in the above plans to reflect at least the average returns achieved by other similar exempt pension property funds over the relevant period, say late 2003 to the present time, and then permit me to transfer the funds without penalty to another of my pension providers…”    

10. On 27 July 2005, NPI restated to Mr Channack that they would increase the value of his units in the Fund as per paragraph 8.1.

11. On 2 August 2005, Mr Channack wrote to NPI:

11.1. Questioning NPI’s compensation offer:

“I do not accept that offering a return based on a NPI equity fund between the two dates that you have selected represents fair compensation in the circumstances”.

11.2 Requesting that they reconsider their offer by taking into account the average returns for Managed Property Funds and All Pooled Funds:

“over the intervening period of at least 2.5 years, I estimate that the value of my investment would have grown by about 40% net of charges”.

11.3 Requesting forms to enable the transfer of his Plan’s benefits to his SIPP.

12. On 24 August 2005, NPI notified Mr Channack that they were not prepared to increase his compensation award.

13. At the end of August 2005, the Plan’s benefits (£30,972.20) were transferred to Mr Channack’s SIPP, and subsequently invested in property investments (Exempt Trusts) - £25,000 in September 2005 and the balance, with an additional sum, in March 2006. 

14. Mr Channack complained to the Financial Ombudsman Service (FOS) in September 2005, who referred Mr Channack’s application to my office which accepted it for investigation.  

SUBMISSIONS

15. In his application, Mr Channack states:

“Whilst NPI have now implicitly acknowledged their fault and have offered some compensation, this only reflect[s] [the] much lower returns that would have applied on a switch to their own UK Equity Fund compared with what would have been achieved if given the information at the appropriate time to transfer to any other provider’s Property Fund via my SIPP vehicle...

As an experienced investor capable of taking my own decisions, I have suffered a significant loss on my pension fund value…The basis of compensation has been decided by NPI without regard to policyholders/investors circumstances.

My comparable Legal & General Property Fund increased by about 34.5% over the two years to 5 June 2005. Therefore, I would have expected a compensation payment reflecting approximately 25% for the period in question, which represents about £6000 more in my case than NPI have awarded me”. 

16. My office asked Mr Channack why he had not complained to NPI at the time he received his 2004 annual statement. 

17. Mr Channack replied that he received NPI’s letter just before he was going abroad on holiday and then pressure of work, on his return, meant that he was unable to attend to the matter, and it was not until NPI’s letter of 18 July 2005 that the “full story and ramifications were…brought home to me”.

18. My office asked NPI if they would be prepared to increase Mr Channack’s compensation award, based on the performance of his Legal & General policy’s property fund investment over the period 1 January 2004 to 17 May 2005, which had increased by 23.19%?
19. On 2 May 2007, NPI replied:

“We believe if any compensation is to be warranted against Legal & General’s fund it should be done on the basis that he would have moved funds between [1 January 2004] and Mid April 2005. This ties in with the date we issued the annual statement”.

20. In response to NPI’s reply, Mr Channack commented to my office:

20.1. Whilst he had not been informed by NPI of the amount of compensation that he had been previously awarded, he assumed that NPI’s current offer was to compensate him to mid April 2005 for the difference between the Plan’s transfer value to his SIPP (£30,972) and £38,218 (based on Legal & General’s property fund performance). Mr Channack asked if his understanding was correct.
20.2. NPI should add interest to their extra compensation offer (calculated under paragraph 20.1) for the period mid April 2005 to the current date, to cover lost investment return. 

20.3. How would the extra compensation be paid?

21. On 1 June 2007, NPI advised my office:

21.1. That they would compensate Mr Channack for the difference between the compensation paid in July 2005 and the calculated amount based on the performance (bid price movements) of Legal & General’s property fund over the period 1 January 2004 to mid April 2005.

21.2. That they were not prepared to cover “any investment loss” on the additional compensation award.

21.3. That they would pay the compensation to Mr Channack’s SIPP. 

22. My office again asked NPI if they would be prepared to compensate Mr Channack based on the performance (bid price movements) of Legal & General’s property fund for the period 1 January 2004 to 17 May 2005 less compensation paid in July 2005 with the resultant balance increased by the performance (bid price movements) of Legal & General’s property fund for the period 18 May 2005 to the present date. 

23. On 31 July 2007, NPI wrote to my office:

“Mr Channack’s December 2004 annual statement (issued in March 2005) stated that the NPI Property Fund had held only cash since the beginning of 2004. In April 2005 we sent letters to Property Fund customers saying that we would compensate them and then close the Property Fund and switch them to another NPI fund of their choice. Mr Channack seems to have taken no immediate action after receiving his annual statement or the April letter. He transferred out in August 2005, after his policy had been compensated but before we switched it to another NPI fund.

Mr Channack has supplied information to show that he had funds invested in a Legal & General (L&G) property vehicle for some time and has asked us to use its performance as a basis for compensation. However, he has not supplied firm evidence that he was so committed to property investment that, upon being notified that the NPI Property Fund was in cash only, he immediately transferred his money out and either invested the transfer value in property or switched some of his other pension fund assets to property…

NPI still believe that the original amount of compensation on Mr Channack’s policy was reasonable. 

However, my e-mail of 1 June said “NPI will cover the difference in compensation already paid and pay the extra that is required…We will use unit prices provided by L&G to calculate the difference between the periods outlined in my letter of 2 May 2007”.

24. NPI confirmed their revised compensation offer (see Appendix 2) of £2,662 plus two years’ (August 2005 to August 2007) Bank of England base rate interest on £2,662. 

25. Mr Channack responded:

25.1. It was unfair that NPI had included the 4.3% unit deduction (in respect of the Fund’s pricing change from an offer basis to a bid basis) in their compensation calculations, since he had been given no opportunity to switch out of the Fund, or transfer to another provider’s property fund, before NPI phased in the Fund’s pricing change.

25.2. By excluding the 4.3% reduction, NPI’s additional compensation offer would increase to £4,120 (see Appendix 3).

25.3. Since the Fund had been held in cash deposits since January 2004, the sum transferred to his SIPP should have earned net interest between July and August 2005, increasing its value by approximately £100. However, the amount transferred in August (£30,972.20) had fallen by £360 from its uplifted value in July (£31,332.53).

25.4. He accepted NPI’s interest offer providing it was calculated from 18 July 2005 to the present time.

26. In response, NPI:

26.1. Confirmed the calculation of Mr Channack’s transfer value:

“In Mr Channack’s policy the original allocation rate was based on the premium paid, the number of years from entry to age 65 (18 years), and included an added adjustment of 5.4%.
The rate originally applied was 110.4% (105% + 5.4%).

Upon transfer out in August 2005 the expired term was 13 years and the allocation rate thus became 108.9% (103.5% + 5.4%).

Scaling down factor = 108.9%/110.4% = 98.6413%

At 12 August 2005 the policy held 5,099.695 Property Fund units and the unit price at that date was £6.157 (the £6.144 from the top-up date of 18 July 2005 plus interest since then).

So the gross value was 5,099.695 x £6.157 = £31,392.82

Hence the net policy value was £31,398.82 x 98.6413% = £30,972.20 (as was paid).”

26.2
Stated in respect of the change in the Property Fund’s pricing basis:

“It is standard practice to align the pricing of the underlying assets with the direction of cash flows into a fund (offer basis when the fund is expanding, bid basis when the fund is contracting). This ensures fair treatment between continuing policyholders and those either leaving or joining the fund. The standard NPI policy wording permits such pricing approaches.

Once NPI had determined that the Property Fund would cease being an expanding fund that was open to new business and would have to sell its property assets, it had to change the asset pricing basis from offer to bid. It would not have treated policyholders fairly if it had permitted some of them to leave the fund before the change of pricing basis took effect”.   
27. NPI subsequently stated:

27.1. As Mr Channack “is not a naïve investor” and “has taken an active interest in the sectors in which his retirement savings have been invested”, based on the significantly better performance of equity based and managed funds up to January 2004, it was unlikely that he would have invested in another property fund if, at the time, NPI had told him that the Fund was invested in cash.
27.2. If I did not agree with this view, the start date for any calculation of financial loss to Mr Channack should be April 2004 rather than January 2004 since:
27.2.1 Once he was aware that the Fund was invested in Cash, Mr Channack had taken three months to decide to transfer his NPI investment. 

27.2.2
“Although NPI’s asset managers actually disposed of direct holdings in property in November 2003, senior managers had not yet decided that this was to be an end to property investment (direct or indirect) and final closure of the Property Fund”.
27.2.3 A single month (to January 2004) was very little time to notify affected policyholders that the Fund had not been invested in property since November 2003. 
28. In response, Mr Channack stated:
28.1. It was untrue that he had spent three months considering alternative investments and his explanation for the elapsed period was as per paragraph 17 above. 
28.2. He would not have switched into an equity or managed fund in January 2004 if NPI had told him in November/December 2003 of the switch to cash, since:
28.2.1 past performance should not be relied on as a guide to future performance.
28.2.2
“It is highly unlikely that any informed investor, or an IFA advising such an investor, in January 2004…would have been expecting a continuation of 20% plus annual returns on equities over the following couple of years”. 

28.2.3 NPI had failed to take into account his attitude to risk and his age:

“In November 2003, I was aged 58. I had decided several years earlier, in accordance with conventional wisdom, to reduce volatility and risk in the run up to my retirement age…I would not have “ignored the markets”, but simply acted prudently…I therefore maintain that, had I been notified, as I believe I should have been, in October or November 2003 , that NPI were intending to fundamentally change the underlying nature of the fund by 1 January 2004, I would have taken immediate steps, or at least acted within a short period of time to switch the investment to restore the balance on my portfolio – i.e. not to increase my exposure to commercial property, merely to restore the weighting. Also, in particular, I would not have taken action as suggested by NPI to increase my equity asset allocation and expose my pension portfolio to higher volatility and risk”.
28.2.4
NPI had a duty to notify their policyholders promptly of their fundamental decision, which was probably made several weeks before the Fund was switched into cash.

28.2.5 If NPI had treated the communication of the Fund’s switch to affected policyholders with suitable priority, then they could have issued it within one month of their decision.
CONCLUSIONS
29. Essentially, NPI made three business decisions: changing the Fund’s pricing basis, switching the Fund out of property and subsequently closing the Fund. 

30. Under the General Provisions of the Plan’s policy document (see appendix 4):

30.1. Section 3 ‘Funds’, allows NPI to exercise discretion:

“…in the creation of types of units, the management of the funds and the variation of the number and nature of the funds”.
30.2
Section 6, (e) ‘Unit prices’, allows NPI to vary the pricing basis of the Fund.

31. Consequently, the decisions made by NPI do not constitute maladministration, since they are permitted under the Plan’s policy document.

32. However, I consider NPI’s belated notification to Mr Channack of their first two (of three) decisions constitutes maladministration. Most notably, a decision to switch the fund out of property into cash changed fundamentally the nature of the investment, and NPI should have notified those affected in a timely fashion, to give them a chance to review their positions.
33. I have, therefore, considered what Mr Channack would most likely have done had he been told sooner by NPI that the Fund was not invested in property. It is always difficult to conclude what somebody may have done in different circumstances to those which persisted, but to my mind, a good indicator of what Mr Channack would have done, if he had been told of the switch at the right time, is what he did when he was eventually advised of the change. 
34. I am not persuaded by NPI’s argument that Mr Channack would not have invested in another property investment in January 2004, if he had known, at that time, the Fund had switched into cash. 
35. In 2001, Mr Channack “in the run up to retirement age” made a conscious decision to reduce his pension portfolio exposure to risk and volatility, by switching investments held with Legal & General and NPI into their respective property fund. 
36. Mr Channack maintained his investment in the Fund over the period that NPI suggest that he would have switched into an equity based or managed fund.

37. Consequently, I believe that, if Mr Channack had been properly notified, at the end of 2003, that the Fund was no longer invested in property, he would have decided then, more likely than not, to transfer his benefits into another property investment.

38. Mr Channack was first made aware that the Fund was not invested in property in mid April 2005, following his receipt of his 2004 annual statement. However, it was not until after he had received NPI’s letters of 18 and 27 July 2005 that he decided to transfer his Plan’s benefits to his SIPP.

39. NPI claim that this demonstrates that Mr Channack considered his position for three months before deciding to transfer his benefits in the Fund to his SIPP. 
40. However, I am satisfied that Mr Channack acted reasonably promptly and that the reasons for the three month delay would not have been present at the start of 2004.
Moreover, it was not until after receiving NPI’s letters of 18 and 27 July 2005, that Mr Channack had specific details on the Fund’s performance (following its switch into cash), the compensation basis that NPI intended to use, and an example of its calculation.
41. I consider therefore that a deemed switch date of 1 January 2004 is reasonable, based on the fact that NPI converted the Fund into cash by the end of November 2003, and allowing a month for NPI to notify affected policyholders, and for a policyholder to then consider and instruct NPI that he/she wished to switch funds (or effect a transfer to another provider).
42. Since Mr Channack split his original property investment decision between Legal & General and NPI, I consider that it is reasonable to suppose that he would have switched his fund into the Legal & General property fund, given that NPI no longer offered such a vehicle. It follows that NPI should now pay to Mr Channack’s SIPP an additional compensation sum based on the performance of Legal & General’s property fund over the period 1 January 2004 to 17 May 2005.

43. I am surprised that NPI have contested the compensation calculation start date of 1 January 2004, particularly since this date was used in their calculation of compensation paid to Mr Channack (see appendix 1) and subsequent offer of additional compensation (see appendix 2).
44. I consider the end date of 17 May 2005 to be reasonable since this gave Mr Channack six weeks, from his receipt of his 2004 annual statement, to transfer out of the Fund.

45. In respect of the calculation of NPI’s current offer of additional compensation (see appendix 2), I can see no reason why this should include the adjustments for the Fund’s performance over the compensation period (-0.57%) or the change in the Fund’s pricing basis (-4.3%), since both are specific to the Fund and are not part of Legal & General’s property fund performance (23.19%) over this period.

46. I note that Mr Channack has accepted NPI’s offer to add interest (at reference bank base rates) to the resultant compensation sum, subject to this being calculated from 18 July 2005 to the present time (rather than from August 2005 to August 2007). I consider Mr Channack’s proviso to be reasonable.

DIRECTIONS

47. Within 14 days of the date of this determination, NPI should pay into Mr Channack’s SIPP compensation of:
47.1. £6634.70, i.e. 5,099.695 x £(6.912 – 5.611), plus
47.2. interest (at reference bank base rates) on £6634.70, from 18 July 2005 to the date of payment of the sum specified in paragraph 47.1.
CHARLIE GORDON

Deputy Pensions Ombudsman

22 October 2007

Appendix 1

NPI’s original compensation basis and award to Mr Channack’s Plan:

“…we increased the Pension Property Fund unit prices by 9.5% and then switched customers out of the Property Fund to the NPI fund of their choice (or to the Managed fund if they made no choice). The 9.5% increase was calculated as:

The return on the NPI Pension UK Equity Fund for the period from 1 January 2004 to 17 May 2005; less the return on cash over that period; less the effect of the change of the Property Fund pricing basis from maximum offer to minimum bid (a necessary effect of the decision to sell out of property at the end of 2003). 

The date of 17 May 2005 was six weeks after the date customers were notified that the Property Fund had not been in property since the start of 2004. We believed that six weeks was sufficient notice to enable customers to select another fund for their investments if they wished to move out of cash…”

“The best performing NPI fund returned 13.51% between 1 January 2004 and 17 May 2005 (the period between when the Property Fund became a cash fund and six weeks after we told customers that it had been wholly in cash since the start of 2004).

The Property Fund returned -0.57% over the same period.

The Change in Property Fund pricing basis caused a fall of 4.3% during the first four months of 2004. This was a necessary effect of the decision to sell out of property at the end of 2003.

Thus the price uplift on 18 July 2005 was (1.1351/0.9943/1.043) – 1 = 9.45%.

The price uplift caused the Property Fund price to jump from £5.611 on 15 July 2005 to £6.144 on 18 July 2005 (we rounded the jump up to 9.5%).

Mr Channack’s policy held 5,099.695 Property Fund units.

Thus his policy value jumped by 5,099.695 x £(6.144 – 5.611) = £2718. This amount of compensation was included in the policy value we transferred in August 2005.”

Appendix 2

NPI’s additional compensation offer to Mr Channack:

“Using L&G Property Performance as the Basis for Compensation

The L&G Property Fund returned 23.19% between 1 January 2004 and 17 May 2005.

If we use this instead of the best performing NPI fund’s 13.51% in the calculations above we get a Property Fund price uplift of (1.2319/0.9443/1.043) – 1= 18.78

A price uplift of 18.8% on 18 July 2005 would have given a price of £5.611 x 1.188 = £6.666.

This would have given compensation of 5,099.695 x £(6.666 – 5.611) = £5,380

This is an addition of £2,662 to the compensation already included in Mr Channack’s transfer value”.

Appendix 3

Mr Channack’s calculation of NPI’s additional compensation offer, excluding 4.3% price reduction: 
“To put into numbers, the price uplift on 17 May 2005 should have been calculated as (1.1351/0.9943) – 1, i.e. 14.2% rather than 9.45% was actually used.

The value of my policy on 15 July 2005 was 5,099.695 units x 5.611 = £28,614.39

NPI increased this by 9.5% to £31,332.53 i.e. the uplift of £2,718…

Allowing for the use of the L&G Property Fund performance, and removing the iniquity of the 4.3% penalty imposed, I believe that the compensated value on 18 July 2005 should be taken as 5,099.695 x 5.611 x (1.2319/0.9943) = £35,452.14

i.e. an increase of £6,837.75

Allowing for the increase of £2718 actually given, I feel that I should receive an additional £4,120…”

Appendix 4

Personal Pension Plan Pension Policy Document

General Provisions: 

48. Section 3, ‘Funds’ provides:

“ (a) NPI shall maintain a number of funds in order to determine the benefits under this policy and other policies linked to one or more of the funds.

(b) Each fund shall be accounted for within the pension fund of NPI and shall be divided into such units as NPI may decide.

NPI reserves the right to exercise discretion in the creation of types of units, the management of the funds and the variation of the number and nature of the funds. Units of a particular type within a fund shall be of equal value.

The member shall have no right to own units allocated to this policy and the assets of each fund shall remain the property of NPI…”

2.
Section 6, (e) ‘Unit prices’ states:

“(i) The offer price of a unit is the price at which NPI is prepared to allocate a unit to a policy. The maximum offer price of a unit shall be calculated as the maximum value of the part of the fund  attributable to that type of unit, reduced by the management charge…divided by the number of units of that type in existence and multiplied by 100/95…The offer price may vary below this level

(ii) The bid price of a unit is the price at which NPI is prepared to cancel the allocation of a unit. The minimum bid price of a unit shall be calculated as the minimum value of the part of the fund attributable to that type of unit, reduced by the management charge…and divided by the number of units of that type in existence…The bid price may vary above this level”.       
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