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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicants
	:
	Mr N Evans and Miss E Evans 

	Scheme
	:
	Pearl Personal Pension Policies 09923296 and 55054967

	Respondent
	:
	Pearl Assurance Public Limited Company (Pearl)


MATTERS FOR DETERMINATION 

1. The applicants are the children of Mr Robert Evans (deceased).  They complain that Pearl acted against the wishes of their late father in the manner in which it distributed lump sum death benefits arising from their father’s personal pension plans.  They also complain that delays by Pearl in processing the death benefit distribution may lead to tax at 40% being payable by them on their share of the lump sum.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT SCHEME DOCUMENTS AND LEGISLATION 

3. Mr Evans’ policies are governed by the Scheme Establishing Deed and Rules (the Scheme Rules).  Rule 2 of the Scheme Rules provides,

““Dependent” means an individual who is, or who immediately before a Member’s death or retirement was, financially dependent on the Member.  It includes a Member’s child or adopted child who has not attained age 18 or has not ceased to receive full-time educational or vocational training.”

4. Rule 9 of the Scheme Rules provides,

“MEMBER DIES BEFORE BENEFIT STARTS

………………

9.15
Non-Protected Rights Fund – lump sum.  Subject to Rule 13.5, if a Member dies and no Survivor’s pension has become payable under Rules 9.1 or 9.2, then the Scheme Administrator may, as soon as practicable and subject to Rule 9.16, pay out the Member’s Fund (other than any Protected Rights Fund) as a lump sum:-

………………

(3)
… at the discretion of the Scheme Administrator, to or for the benefit of any one or more of the following in such proportions as the Scheme Administrator decides:-

(a) any persons (including trustees) whose names the Member has notified to the Scheme Administrator in writing;

(b) the Member’s surviving spouse, children and remoter issue;

(c) the Member’s Dependents;

(d) the individuals entitled under the Member’s will to any interest in the Member’s estate;

(e) the Member’s legal personal representatives.

………………”

5. Rule 10 of the Scheme Rules provides,

“MEMBER DIES BEFORE PENSION STARTS – LIFE INSURANCE
Lump sum payable under life insurance contract.  If some of the contributions in respect of a Member have been used to pay premiums under a life insurance contract as described in Rule 4.5, the Scheme Administrator will, as soon as practicable and subject to Rule 9.16, pay the lump sum benefit from the contract:-

………………

(4) … at the discretion of the Scheme Administrator, to or for the benefit of any one or more of the following in such proportions as the Scheme Administrator decides:-

(a) any persons (including trustees) whose names the Member has notified to the Scheme Administrator in writing;

(b) the Member’s surviving spouse, children and remoter issue;

(c) the Member’s Dependents;

(d) the individuals entitled under the Member’s will to any interest in the Member’s estate;

(e) the Member’s legal personal representatives.

………………”

6. The booklet “PROSPERITY – A Guide to Your Plan” provides,

“NOMINATIONS, FLEXIBLE TRUSTS, ASSIGNMENT
You may nominate anyone to receive any lump sum benefits or any dependents to receive a pension.  In the case of a protected rights policy the nomination will normally only be effective if there is no surviving spouse.

A nomination form should be completed when you first start the plan.  A suitable form is included in the proposal.  You may change your nomination at a later date if you wish.

The scheme administrator will normally comply with your wishes but has final discretion as to which of your dependents or beneficiaries receive the benefits.”

7. The Pearl Personal Pension Deceased Claims (Pre-Vesting) Process Guide provides at pages 41 to 49 inclusive,

“Personal Pensions & FSAVC Death Claims – Pre-Vesting Discretionary Trust Principles

………………

Definitions

………………

Dependent – Anyone deemed to be dependant on the member.  Spouses and children under 18 are automatically deemed dependant.  Financial dependency needs to exist for other relationships.

………………

Don’t think solely in terms of “the estate”…

Contrary to the process for dealing with other types of policy, pre-vested PPs and FSAVCs are written into discretionary trust, with Pearl as the trustees.  This means that benefits must be paid in accordance with the pension scheme rules, with the Pearl trustees deciding to whom and in what form payment should be made.  The flow chart attached illustrates the decision making process.

The rule for making payments to “the estate” are very different to rules for payments being made under discretionary trust.

How do we decide?...
There are a number of factors that need to be considered when deciding to whom payment should be made.  Among these the most important are:

· Source of fund. i.e., whether the fund is made up from member contributions, transfers-in, protected rights etc.

· The marital status of the member (deceased).

· Whether a widow(er) exists, and if the member died before 6/4/2002 are they Protected?

· The wishes of the member – identified via a nomination when the policy was taken out (or at a later date), or by the member’s will.

· Whether any dependents exist.

So how do we decide?...
Use the process map attached.  Some of the processes and decisions are straightforward, but where a decision is required that is not specific enough on the map, an authorised person should be consulted.  This may be an experienced administrator or a member of the technical team.  It is an Inland Revenue requirement that only authorised people make these decisions.

What other factors exist that are not covered by the process map?
………………

· Any nomination that has been made by the member needs to be taken into account when deciding who the member wanted to be beneficiary.  Provided there are no material changes in the member’s circumstances (see below) from the time the nomination was made to the date of death, the nomination is a strong factor in deciding who to pay.

· If there was a material change to the member’s personal circumstances after he made the nomination, this could reduce the impact the nomination has on our decisions. i.e. If the member divorces 5 years after nominating his wife, we would need to consider whether the member, at the time of death, would have still wanted his ex-wife to be beneficiary.  It is likely that the member’s will and personal circumstances would highlight a new beneficiary.

………………

· Where there is more than one person claiming the benefits, then all claims must be considered and investigated…

· It is not uncommon for benefits to be split to pay more than one beneficiary.  Lump sums and annuities may be divided under certain circumstances.

· Other than for Spouses and Children, a person must be deemed financially dependant (or dependant due to disability) on the member before an annuity is paid to them as a “dependant”.  Confirmation of how long the member and the “claimant” had lived together, or knowledge of the member’s earnings may help clarify this.

………………”

8. Section 208 of the Finance Act 2004 provides,

“Unauthorised payments charge 
(1) A charge to income tax, to be known as the unauthorised payments charge, arises where an unauthorised payment is made by a registered pension scheme.

(2) The person liable to the charge–

(a) ……………… 

(b) in the case of an unauthorised member payment made in respect of a person after the person's  death, is the recipient, and 

(c) ……………… 

(3) If more than one person is liable to the unauthorised payments charge in respect of an unauthorised payment, those persons are jointly and severally liable to the charge in respect of the payment.

(4) ………………

(5) The rate of the charge is 40% in respect of the unauthorised payment.
(6) ………………

(7) An unauthorised payment may also be subject to-

(a) the unauthorised payments surcharge under section 209, and 

(b) the scheme sanction charge under section 239. 

(8) An unauthorised payment is not to be treated as income for any purpose of the Tax Acts.”

MATERIAL FACTS

9. Mr Evans had two personal pension policies with Pearl; numbered 09923296 and 55054967 (the Policies).  Mr Evans nominated his wife at the time (they subsequently divorced) as his beneficiary under policy 09923296 and he nominated his two children as beneficiaries with a 50% share each on the later policy numbered 55054967.  The relevant section on the application form of that later policy stated, 

“Please fill in the boxes below to show how you would like us to pay your benefits if you die before you retire.  This nomination is not legally binding on the Scheme Administrator.”

10. Mr Evans died suddenly on 3 April 2004.  He died intestate.

11. The solicitors acting on behalf of Mr Evans’ estate (the solicitors) advised Pearl of his death on 17 June 2004 and requested details of the sums payable to the estate under the terms of the Policies.  On 5 July 2004, Pearl advised the solicitors that the sum assured was £330,000.  A further letter from Pearl dated 14 July 2004 advised that the death claim value was £109,385 which would be used to provide a lump sum or pension benefits in accordance with the Scheme Rules.  Pearl said that a claim form had to be completed and returned before it would be in a position to decide to whom, and in what form, payment was to be made.  It also asked for confirmation whether any beneficiaries specifically nominated by Mr Evans under the Policy had been cancelled or superseded, and if there had been any changes in his circumstances.

12. Following a request by the solicitors for clarification of whether Pearl had been advised of nominations by Mr Evans under the Policy, Pearl advised on 10 August 2004 that Mr Evans had nominated his two children as his beneficiaries, but that the final decision would be made under Pearl’s discretion upon receipt of the completed claim form.

13. On 19 August 2004, the Probate Registry of Wales in the High Court of Justice granted administration of Mr Evans’ estate to his former wife (and mother of the applicants), Mrs McDuff, and her current stepson as Mr Evans’ personal representatives, for the use and benefit of the children until one of them attained the age of 18 years (the Grant of Representation).

14. The solicitors returned the “Pearl Deceased claim form”, which had been completed by Mr Evans’ personal representatives, to Pearl on 31 August 2004, along with the Grant of Representation.  The solicitors’ letter stated,

“The claim has been completed as far as possible.  We should explain that the deceased divorced in 1999, and we understand that following his divorce, he resided with a Ms [B] for several years prior to his death.  We have provided the details that we have concerning Ms [B] on the claim form.  The deceased’s two minor children live with the deceased’s ex-wife, who has since re-married, and is now known as Mrs McDuff.  She is one of the Personal Representatives of the deceased’s estate together with her stepson, and the Grant has been made in their favour for the use and benefit of the deceased’s two minor children until one of them attains the age of 18.”

15. On 24 September 2004, Pearl requested further details from the solicitors about when Mr Evans and Mrs B started living together and whether she was dependent on him.  On 6 October 2004, the solicitors advised that Mr Evans and Mrs B started living together almost four years before his death, but that they understood that Mrs B was not dependent on Mr Evans as she worked as a social worker and the house in which they resided belonged to Mrs B.  The solicitors also advised that Mrs B was not yet divorced from her husband.

16. A note made on Pearl’s internal database on 25 October 2004 stated, 

“please see sols letter.  As partner was not dependent on the [policy holder] and the [policy holder] nominated his children 50% each, can we now pay both policies to the children under [discretionary trust]?”


The response recorded in that database on 20 October 2004 stated,

“I think we need to go to the partner direct and have her complete a claim form.  I think we would normally assume that the partner was dependent as they were living together.  We need confirmation of the exact date they started living together as if this is later than the nomination date it will supercede [sic] it, in which case we may split the fund 3 ways under D/T.”

17. Pearl then wrote to Mrs B on 29 October 2004 and again on 2 December 2004 and advised that the death claim value would be paid under Pearl’s discretion as scheme administrators, and enclosed a deceased claim form for her to complete if she wished to try and make a claim.

18. The solicitors wrote to Pearl on 10 November 2004 and stated,

“We refer to our earlier correspondence in this matter and have discussed with the Executors of the late Mr Evans’ Estate today the fact that they believe that the Deceased could not have been living with [Mrs B] for a full four years prior to his death.  The reason they state this is that Mr Evans was only 43 years old when he died and the Executors recall that at Mr Evans’ 40th birthday party [Mrs B] was not in attendance.  Had the parties’ relationship been established by then they are certain that [Mrs B] would have been present at this important event.

The Executors are concerned that they understand [Mrs B] has now been sent a claim form to complete.  As the Deceased nominated the policy benefits for his two minor children they find it difficult to comprehend that [Mrs B] should now be considered as an additional beneficiary of the policy proceeds particularly as they understand she has not yet divorced her current husband.”

19. Pearl wrote to the solicitors on 2 December 2004 and advised that it was still gathering further information for the claim from Mrs B and that once it had received a reply from her it would then be in a position to make payment.  The solicitors replied on 10 December 2004 and stated,

“Our clients are becoming extremely concerned at the continued delay in resolving this matter.  They would also be grateful for your clarification of why Ms [B] is being invited to make a claim against the policy funds, when these were nominated in favour of the deceased’s two minor children.

Presumably, it would have been possible for the deceased to alter his instructions regarding the nomination, had he felt it appropriate for Ms [B] to be entitled to the funds?

We would be grateful if you would clarify why the deceased’s nomination may be varied following his death, and money potentially paid to a party not nominated by the deceased.

Ms [B] would of course be free to make a claim against the free estate if she feels this is appropriate, and we have already explained this to her in writing some time ago.

Your explanation would be appreciated.”

20. On 10 January 2005, Pearl responded to the solicitors and stated,

“We understand the concerns your clients have regarding the delay in settling the claim made under these policies.  However, as Trustees we must make sure we are confident we pay the claim to the rightful person(s).  When we have received our outstanding information, we will be in a position to make our final decision and pay the claim.

It would have been possible for Mr Evans to alter his instructions regarding the nomination, however the nomination is only an expression of wish and it is at the trustees’ discretion to determine who the rightful beneficiary is.

We appreciate Mr Evans nominated both his children as beneficiaries of his policies.  However, the payment of the claim does not form part of the deceased’s Estate as it is paid under discretionary trust.  The nomination is only an expression of wish and as such it is at the discretion of the trustees who is entitled to receive the benefits.

… Your clients have the right to refer their complaint to the Financial Ombudsman Service….”

21. Pearl received a completed “Pearl Deceased claim form” from Mrs B on 14 January 2005.  Mrs B stated that her 14 year old daughter was a dependent of Mr Evans.  Mrs B stated,

“Rob and I had been together since December 2000.  Rob moved into my property as my life partner on 24th December 2001.  He took joint responsibility for living costs, maintenance of property and all bills incurred at that time.  Rob also took full physical, emotional and financial responsibility for my three children.  The two eldest children has [sic] subsequently left home and are over the age of 18.  My youngest daughter is 14 years old and still resides at home with me.  Rob has two children from a previous marriage who we had (have) regular contacts and visits, and for whom he honoured his financial responsibility.  As Rob’s children are 17 years old and 15 years old respectively, it is my understanding that their mother and Rob’s ex wife (having parental responsibility) has applied for letters of administration to his estate.”

22. A note made on Pearl’s internal database on 21 January 2005 stated, 

“The [policy holder] lived with his partner prior to his death, did not leave a will, but nominated his two children 50% each on policy 55054967 on 15/09/1999.  This nomination and the fact that the ph divorced his wife, superseded the nomination that was made on 09923296 for his wife.  The ph has been with his partner since Dec 2000 and resided with her from Dec 2001 until he died.  The partner has stated that the ph took joint responsibility for the living costs with the partner and her children ([policy holder’s] step-children) as well as honouring his financial responsibilities to his children from his previous marriage (Nicholas & Emily Evans).  From all the information gathered I think that the death fund value from both policies should be split equally between the partner and the ph’s two children (Nicholas & Emily Evans).  If so payment receipt forms will be sent for the minors.  Please can you confirm if this is the correct decision.”


The response recorded in that database on 21 January 2005 stated,

“Agree with your decision.  The latest nomination (1999) has been superseded by the member moving in with his partner in 2001.  This is a big enough change to say that his financial commitments may have changed.  Therefore I would agree that from the nomination it appeared that he wanted money to go to his children (Nicholas & Emily), and then he moved in with a [sic] cared for another family.  We should therefore split the fund between the two children and his partner under [discretionary trust].  This includes all funds from both PPs.”

23. Pearl wrote to both the solicitors and Mrs B on 24 January 2005 and advised that the death fund value of £109,385.01 would be split equally between Mrs B and Mr Evans’ two children under discretionary trust.  Two forms relating to each of the children, which had to be signed by their parent or guardian as they were minors at the time and payment could not be made directly to them (the Payment Forms), were sent with both of the letters.
24. On 28 January 2005, the solicitors wrote to Pearl and advised it that both Mr Evans’ children and their mother were appalled at the Trustees’ decision.  The solicitors requested that Pearl advise them of the information it had received concerning Mrs B’s claim and which led to the decision being made in the way it was by the Trustees.

25. A note made on Pearl’s internal database on 7 February 2005 stated, 

“… Please see inbound 31/01/05 ltr from sols, confirming that they are appalled at our decision on how payment is to be made & they would like information on how this decision was made?  Please advise if I should just send sols copy of our scheme rules which relates to discretionary payments?”


The response recorded in that database on 10 February 2005 stated,

“I would reply to the solicitor and advise that we took into account the nomination made for the two children, however, a nomination is to give an indication of who the member wanted the benefits to go to as at the date it was written.  As trustees we try to identify changes in circumstances to the member that may affect, or supersede the nomination made or change the member’s priorities should they die.  A nomination can be superseded by many changes such as re-marriage, new children being born, specific wishes mentioned in a will, as well as moving in and living as man and wife, or sharing bills with a partner.  We look at all information given to us on our claims forms in good faith and make out decisions based on this.  If they feel they have further information to add then please can they supply this as soon as possible.  Give them 4 weeks to respond and ask them in the meantime to have the payment forms completed so once the case is finalised we can make any payment due to the children as soon as possible.”

26. Pearl’s subsequent letter to the solicitors on 10 February 2005 was in the terms proposed by the database response above.

27. Pearl received a letter from Mrs McDuff on 13 April 2005 in which she said,

“I am writing to state that we are not in agreement with your letter of 24th January 2005.  We would like to point out that Robert took these insurances out with you so that if anything unforeseen was to happen that his children would be taken care of, these policies were taken out after talking to his mother who suggested that he contacted yourselves.  If you would like to contact Mrs Evans [contact details were provided].

We would like to point out that [Mrs B] stated that she would be happy with a settlement of £10,000 to £12,000.  [Mrs B] is still currently married to [her husband, Mr B].

As you can appreciate the children are of an age where they understand the situation and they may need financial help with their future.  At present Emily is still at School but as from September she will be starting College.  Nicholas at present is at College and also working which he finds very difficult as he is away from home.  The Children feel that this is all that they have left of their father whereas [Mrs B] could stay with her husband or re-marry someone else.  As the policy named the children as beneficiaries they [now] feel that your insurance company has cheated them out of their inheritance.  They now feel what is the point of taking out insurance and naming beneficiaries when an insurance company can change this at will after a death.  This they feel does not comply with their father’s wishes.”

28. Pearl’s response to Mrs McDuff on 11 May 2005 was essentially the same as its letter to the solicitors of 10 February 2005 and also stated,

“You have the right to refer your complaint to the Financial Ombudsman Service…  I have enclosed a booklet entitled “Your complaint and the Ombudsman” for your information.  I am sure you will understand the reason for my decision, but if not this booklet will explain the procedures you can now follow.  I would add that if you wish to refer the case to the Financial Ombudsman Service this should be done within six months of the date of this letter.  However, if they decide it is not an issue for them, you may alternatively refer to the Pensions Ombudsman.” 

29. FOS received a complaint from Mrs McDuff on behalf of her children on 22 August 2005, and it wrote to Pearl on 25 August 2005 seeking relevant information, including a copy of Pearl’s files on the matter.  FOS’s letter also stated,

“If you believe there is any reason why this complaint is outside our jurisdiction you need to write to the Assessment Team within 21 days.  Otherwise, we will take it that you have no objection to our proceeding to the next stage and determining the complaint.” 

30. Pearl’s response to FOS on 28 December 2005 said,

“Thank you for your letters of 25 August and 27 September 2005 and your patience while we have been reviewing our decision to divide the proceeds of these policies equally between Mr Evans’ two children (Nicholas & Emily) and his partner, [Mrs B].

Although we appreciate Mrs McDuff is unhappy with our decision, we have explained the nomination by Mr Evans when the policies were taken out was only an expression of wish.  In the event of a claim the final decision as to who receives the benefits, is at the discretion of the Trustees of the scheme.

Based upon the information provided to us on the claim form completed by Mrs McDuff and her stepson … we had a duty to consider [Mrs B]’s circumstances.  Based upon the evidence supplied by [Mrs B] we maintain we have made the correct decision to divide the proceeds equally between the three parties.”

31. FOS wrote to both Mrs McDuff and Pearl on 8 March 2006 and advised that it had identified that the Pensions Ombudsman should be dealing with Mrs McDuff’s complaint rather than FOS and that all the papers relating to her complaint had been forwarded on.

32. Following the referral of the matter to me, Pearl wrote to the solicitors on 18 August 2006 and stated,

“The above numbered policies are Personal Pension Plans which represented all Protected Rights.

Policies 09923296 and 55054967 represent all non-protected rights and as scheme administrators we have absolute discretion over the final choice of beneficiary.  As scheme administrators and from the information on our completed pensions claim form it has been decided that the death claim value should be split equally from the above numbered policies to Emily Evans, Nicholas Evans and [Mrs B]. 

As Emily and Nicholas Evans are not yet aged 18 payments cannot be issued to them directly and must be paid to their legal parent or guardian.  We will therefore require a payment form to be completed by Emily and Nicholas Evans’s legal parent or guardian as confirmation that they will accept the payment on their behalf.

Under current Her Majesty’s Revenue and Customs (HMRC) regulations, the payment of a death claim lump sum, where the date of death is more than 2 years prior to the date of payment, would constitute an “unauthorised payment”.  Lump sums which are “unauthorised payments” are subject to an automatic 40% tax charge, and additional tax charges may also result.

Once we have received all of our requirements we will be able to consider the tax implications.”

SUBMISSIONS

33. Mrs McDuff has submitted on behalf of the applicants,   

33.1. The children feel that it is unfair that they have to fight for their inheritance.

33.2. Even though Mr Evans and Mrs McDuff were divorced, they were still friends and always put the children first.  Before Mr Evans’ death, if either of the children needed something, Mr Evans and Mrs McDuff would purchase it together, and if there was a problem with the children they would talk it out together.

33.3. Since Mr Evans’ death, Nicholas has been to college and Emily is there at the present date and Mrs McDuff has funded both children.

33.4. They are not saying that Mrs B should not have a little of the money, they just feel that a third is unfair considering that Mr Evans’ wish was that his children should receive any money on his death.  Mr Evans had been with Mrs B for sufficient time that if he had wished for her to have the money he would have changed the beneficiaries on the Policy.

33.5. The children feel that Mrs B can move on to a new relationship and at present she is also still married to Mr B.  But the children will never be able to replace their father.  

33.6. Mrs B has no contact with the children or Mr Evans’ parents which is through her doing not theirs.

33.7. The children paid all the expenses that were incurred for the funeral; Mrs B did not contribute at all.

33.8. It is hard enough for the children to face the future without their father, without having to fight or lose what money he had made provision for them if he did die.  The children would much prefer to have their father with them than this entire heartache they face regarding the money for their future.

33.9. If Pearl had contacted Mr Evans’ mother, she would have written a letter explaining that, after a long conversation with Mr Evans, she had advised him to take out the Policies to protect the children if anything happened to him so they would be looked after financially. 

33.10. They were not notified in any way that, if she did not sign the Payment Forms, tax would be deducted from the money.  If she did sign the form it would have been stating that they agreed with the three equal shares, which they do not.

34. Pearl submits,

34.1. It contests the allegation of maladministration brought against it.  

34.2. To enable the death benefits to be paid tax free under discretionary trust, the nomination made by the policyholder is purely an expression of wish and whilst the Trustees try to comply with the wishes of the deceased, they have the final decision as to which dependant/beneficiary receives the benefits and in which proportion.

34.3. Whilst Pearl appreciates that Mr Evans’ children are disappointed with its decision on how the benefits are to be distributed, it based its decision in good faith on the information provided to it by Mrs McDuff and Mrs B.

34.4. When Mr Evans made application for policy 55054967 on 29 July 1999 he nominated his two children to receive 50% of any death benefit.  It is noted on the application form that the nomination is not legally binding on the Scheme Administrator.

34.5. Upon receipt of confirmation of Mr Evans’ death, information was sought by Pearl by requesting fully completed deceased claim forms.  These are designed to extract as much information as possible to enable the Scheme Administrator to make the decision as to the exercise of its discretion under the Scheme Rules.  Claims were received from both Mrs McDuff and her stepson, and from Mrs B.

34.6. Pearl then entered into correspondence with solicitors representing the children and Mrs B, which extracted further information which the Scheme Administrator could rely upon when exercising its discretion.

34.7. The claim form completed by Mr Evans’ personal representatives did not indicate that Mr Evans had any blood relatives other than the children.  Had it been noted on the claim form, Pearl may have contacted his parents for further information.
34.8. In relation to the complaint that delays by Pearl in processing the death benefit distribution my lead to tax at 40% being payable by the children on their share of the lump sum, Pearl have been in a position to pay the claim since 14 January 2005 and the delays in processing the claim are due to the length of time it took to investigate the complaint brought to the attention of FOS on 1 August 2005.

34.9. To enable Pearl to make the payments of the lump sum, it required the completion and return of the Payment Forms.  The tax charge on that part of the claim would have been avoided if the Payment Forms had been returned as requested.  It requested the completion of the Payment Forms on no less than three occasions (24 January 2005, to the solicitors, 10 February 2005 and 11 May 2005).  

34.10. The tax charge on lump sum payments only came into effect on 6 April 2006.  Therefore, when it wrote requesting the completion of the Payment Forms, it was unaware of the new regulation.

CONCLUSIONS

35. As the Scheme Administrator, Pearl had a duty to consider payment of Mr Evans death benefits in accordance with the Scheme Rules.  Under rules 9.15 and 10 of the Scheme Rules, Pearl may pay out Mr Evans’ funds as a lump sum at its discretion to or for the benefit of (as relevant to this case) persons whose names he had notified to Pearl in writing, his children and his dependents.

36. The question for me is whether Pearl exercised its discretion properly in deciding to pay the funds to Mr Evans’ two children and Mrs B in equal shares. A decision maker must ask himself the correct questions, construe the legal position correctly, take into account all relevant but no irrelevant factors and reach a decision which must not be perverse.  Where I conclude that a decision making process was flawed, I do not substitute my own decision but direct that the decision is taken again.

37. Mr Evans’ two children, both of whom were under 18 years of age at the time of his death, were automatically categorised as “dependents” under rule 2 of the Scheme Rules and clearly came within the categories of persons to be considered by Pearl under Scheme Rules 9.15 and 10.  It was then for Pearl to determine whether Mrs B came within the definition of dependent in the Scheme Rules, in other words, whether she was financially dependent on Mr Evans at the time of his death.  

38. Pearl concluded that Mrs B was a dependent of Mr Evans.  It says that it based its decision in good faith on the information provided to it by Mrs B; it did not seek any further evidence of whether Mrs B was financially dependent on Mr Evans beyond that which she told them on her claim form.  Further, Pearl does not appear to have given any consideration to Mrs McDuff’s letter of 13 April 2005 in relation to information that may have been available from Mr Evans’ mother, as well as Mrs McDuff’s statement that Mrs B had said she would accept a sum of £10,000 to £12,000. In this context, I can see no evidence that any consideration was given, even were it established that Mrs B were a dependent, to the possibility of a split other than equally three ways. 

39. I consider that a prudent decision maker would have sought to verify the information given to it by Mrs B on her claim form and not have taken it at face value, and would also have investigated, or at least given consideration to, the additional information provided by Mrs McDuff.  While Pearl properly took account of the fact that Mr Evans had been living with Mrs B for just under two and a half years at the date of his death, it did not, in any way, test her claims about the extent to which she and her children were financially dependant on him.  They could, for example, have asked for information about their respective incomes, payment of mortgage or rent, and the extent to which Mrs B’s husband (from whom the complainants say she is not yet divorced) supported their children (or indeed her).

40. I have therefore concluded that Pearl’s decision to distribute Mr Evans’ death benefits equally between Mrs B and Mr Evans’ children was not taken in proper exercise of the discretion available to it.  I am satisfied that the matter should be remitted to Pearl for a fresh decision to be taken.

41. The applicants also complained that delays by Pearl in processing the death benefit distribution may lead to tax at 40% being payable by them on their share of the lump sum.  To avoid the imposition of paying tax at 40%, the death benefit lump sum had to be paid within two years of Mr Evans’ death, in other words, by 3 April 2006.  
42. There does not appear to be any dispute since January 2005 that Mr Evans’ children would always have each received at least a one-third share of his death benefit.  The dispute in this case relates to the remaining one-third share, and the question is what proportion of that, if any, would be paid to Mrs B.  By its own admission, Pearl has been in a position to pay the claim since 14 January 2005.  Therefore, I can see no sound reason why Pearl could not have paid each of the children their one-third shares on account, and well within two years of Mr Evans’ death.  This would have meant that two-thirds of the amount of the death benefit would have been an authorised payment and not liable for the unauthorised payments charge.  I consider Pearl’s failure to consider a payment on account to be maladministration and in consequence that Pearl should compensate the applicants for any taxation that is imposed on this part of their lump sums. I am unable to conclude that, absent the maladministration identified above, in all the circumstances the matter would normally have been resolved within the two year period and consider therefore that the taxation burden on the remainder of the payment should be borne by those properly responsible in accordance with relevant taxation legislation.  
43. I consider that Pearl’s maladministration caused distress and inconvenience to the complainants and that they should be paid a suitably modest amount of compensation in recognition of that.  As such, I have made an appropriate direction below.

DIRECTIONS

44. Within 56 days of this determination, Pearl should take a fresh decision as to how Mr Evans’ death benefits should be distributed.  If the complainants are liable to pay a taxation charge on their share of the lump sum totalling jointly two thirds of the total for distribution, Pearl shall make good the tax payable.
45. I direct that within 28 days of this determination, Pearl pay to each of the applicants the sum of £200 as compensation for the inconvenience they have suffered as a result of maladministration on the part of Pearl as identified above.

CHARLIE GORDON

Deputy Pensions Ombudsman

2 August 2007
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