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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicants
	:
	1. Mr I Braddick 
2. Braddicks Furnishers (Bideford) Limited 
(the Company)

	Scheme
	:
	The Braddicks Furniture Shop Directors Retirement Plan (the Plan)

	Respondent
	:
	Jardine Lloyd Thompson (JLT)


MATTERS FOR DETERMINATION 
1. Complaints have been made by Mr Braddick, as a member of the Plan, and the Company, as the employer under the Plan, in connection with advice given by Friends Provident (the former administrators of the Plan) about the amount that could be borrowed from the Plan.  I have considered the two complaints together as they are closely connected and arise from the same facts, although the alleged loss of each party is different.  
2. Mr Braddick claims that he should be compensated because he had to use his tax-free lump sum from his retirement pension to finance the funding gap created by the incorrect advice given by Friends Provident.  The Company claims that it suffered financial losses as a result of its reliance on Friends Provident’s advice, including costs associated with finding alternative finance and the delayed completion of the property purchase the loaned money was to be used for.
3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT LEGISLATION AND TRUST DEED PROVISIONS

4. Regulation 6 of the Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self-administered Schemes) Regulations 1991 provides,

“Provisions as to lending and the acquisition of shares

(1) The description of provision specified in this regulation is a provision to the effect that the trustees of the scheme in their capacity as such shall not directly or indirectly lend money-

(a) ………………
(b) to an employer in relation to the scheme, or any company associated with that employer, unless the lending is within the exception contained in paragraph (2).  

(2) Lending is within the exception contained in this paragraph-

(a) only if the amount lent is utilised for the purposes of the borrower's business, and 
(b) if it is-

(i) for a fixed term,
(ii) at a commercial rate of interest, and
(iii) evidenced by an agreement in writing which contains the provisions specified in paragraph (3) and all the conditions on which it is made. 

(3) The provisions specified in this paragraph are provisions to the effect that the amount lent shall be immediately repayable-

(a) ………………
(b) if it is required to enable the trustees to pay benefits which have already become due under the scheme.  

………………”
5. Regulation 7 of the Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self-administered Schemes) Regulations 1991 provides,

(1) The description of provision specified in this regulation is a provision to the effect that at the time that any money is lent, or any shares in an employer or any company associated with that employer are acquired, the aggregate of-

(a) the total amount outstanding of money lent to an employer and any company associated with him in accordance with regulation 6(2) and (3), and 
(b) the market value of shares in an employer and any company associated with him held by the trustees in their capacity as such, 

shall not, where that time is during the period of two years from the date on which the scheme was established, exceed the figure specified in paragraph (2) or, where that time is after the end of that period, exceed the figure specified in paragraph (3).

(2) ………………
(3) The figure specified in this paragraph is the amount found by the formula–
(E-F)x50
   100

where–
E 
is the market value at the time in question of all the assets of the scheme, other than assets franking any pension in payment under the rules of the scheme where the purchase of an annuity has been deferred (including any pension that would be payable to a widow or widower of a member of the scheme following the member's death in a case where the rules of the scheme limit such pension to the person to whom the member was married at retirement), and

F 
is the aggregate of any sums borrowed to purchase those assets which are outstanding at that time, and any other liabilities incurred by the trustees which are outstanding at that time, other than liabilities to pay benefits under the scheme.

6. Clause 7 of the second schedule of the Deed of Alteration of the Braddicks Furniture Shop Directors Retirement Plan dated 1 March 2001 includes,

“the Managing Trustees shall not directly or indirectly lend money

to a Scheme Member or a person who is connected to a Scheme Member other than an Employer or an Associated Company

to an Employer or an Associated Company unless the loan is:

(i) utilised for the purpose of the borrower’s Business, and

(ii) for fixed term, and

(iii) at a commercial rate of interest, and

(iv) evidenced by an agreement in writing which contains all the conditions on which it is made and, in particular, the provisions specified below;

the provisions specified in this paragraph are that the lending shall be repaid immediately if:

………………

(iv) the money is required to enable the Managing Trustees to pay benefits which have already become due under the Fund.

At the time any money is lent, or any shares in the Employer or any Associated Company are acquired, the aggregate of:

(a) the amount outstanding of any lending to an Employer and/or an Associated Company, and

(b) the market value of stock and shares in an Employer and/or an Associated Company held by the Managing Trustees in that capacity

shall not, where that time is after the end of a period of two years from the date on which the Fund was established, exceed the amount found by the formula:-


(E - F) x 50

      100
where:

‘E’ is the market value at the time in question of all the assets of the Fund, other than assets franking any pension in payment under the Rules of the Fund where the purchase of an annuity has been deferred (including any pension that would be payable to a widow or widower of a Scheme Member following the Member’s death in a case where the Rules of the Fund limit such pension to the person to whom the Member was married at retirement), and

‘F’ is the aggregate of any sums borrowed to purchase those assets which are outstanding at that time, and any other liabilities incurred by the Managing Trustees which are outstanding at that time, other than liabilities to pay benefits under the Fund …”

MATERIAL FACTS

7. The Braddicks Furniture Shop Directors Retirement Plan (the Plan) is a small self administered scheme.  The Plan was administered by Friends Provident until May 2006.  It was during that time that the alleged maladministration arose.  However, in May 2006, the Plan was acquired by Premier Pension Services, a division of Jardine Lloyd Thompson (JLT), who have told me they have responsibility, under contract, for responding to the complaint. 
8. On 17 September 2004, the Plan’s accountants and auditors (the Accountants) wrote a letter to Friends Provident and said,
“The directors at Braddicks Furniture Shop have identified commercial property which they wish to purchase and I am wondering if it is possible to extend their loan arrangements with The Braddicks Furniture Shop Directors Retirement Plan and borrow some more money from the scheme.
In accordance with the scheme rules, it would appear that the maximum amount is determined by a formula in the Trust Deed of (E-F)x50.

   100

According to the March 2004 draft accounts, the formula would give a maximum lending ability of £222,747.

There is an existing loan with £37,107 outstanding which I guess needs to be deducted, giving a maximum lending capacity of £185,640.  

The scheme has about £170,000 on deposit currently but the situation is slightly complicated in that Mr I R Braddick reaches his 65th birthday on 13 November 2004 and we are likely to have to fund his tax-free sum and his ongoing pension benefits from the scheme.”

9. Friends Provident’s response of 23 September 2004 included,
“I refer to your letter dated 17 September, and can confirm that the maximum loan is in the region of £185-190,000, after taking off the existing loan.  The latest trustee bank statements we have dated 27 July 2004 show that the total balance in the trustees’ bank accounts is approximately £198,000.  I assume that this figure is higher than on 31 March 2004 due to further loan repayments.  We will need confirmation of the current amount of loan outstanding before we could provide a more accurate maximum figure for a further loan.
I note your comments in respect of Ian Braddick taking benefits in November.  In [X’s] letter dated 13 November, she quoted an approximate tax-free cash figure of £49,759 and a residual pension of £17,968 p.a. …

Assuming that Ian Braddick decides to take his benefits from the fund, rather than transferring to a Self Invested Personal Pension or purchasing an annuity, the Managing Trustees will need to put aside approximately £70,000 to cover his tax free cash sum, and first year’s pension.  Based on the last copy bank statements we have seen this would leave approximately £125,000 in the trustees’ bank account.

If Mr Braddick takes income draw down from the fund, his annual pension would be approximately £18,000 p.a.  The annual rent from the property is £15,000 p.a., so the Managing Trustees would need to ensure that the loan interest/capital repayment was at least £3,000 p.a. to fund Mr Braddick’s pension payments in the future.

I trust that this letter helps the Managing Trustees decide the amount they wish to lend to the company.  Please note that all new loans should be on a capital repayment basis, and there is a charge of £110 plus VAT for the preparation of the documents.  We will need to know the following:-

1) The full reason for the loan (if stock purchase, please state the stock to be purchased);

2) The amount of the loan, and proposed term.”

10. The Accountants wrote again to Friends Provident on 28 September 2004 and said,
“I note your comments concerning the further loan proposal.  The Trustees’ bank account would show higher figures because rent and loan repayments continue to be received on a monthly basis.  I enclose a loan repayment table running to 31 March 2005, based on current interest rates, so that you can see the outstanding loan balance at any point in time.

There should be no problem in ensuring that the fund has sufficient monies to enable Mr Ian Braddick to draw his tax-free sum and his annual pension.”

11. The selling agents of the property sent the Company’s solicitors a Memorandum of Heads of Terms and Conditions on 7 October 2004.
12. A further letter was sent by the Accountants to Friends Provident on 8 October 2004.  It said,
“The directors of Braddicks Furnishers (Bideford) Ltd have made an offer to acquire an investment property in Bideford at 13/14 The Quay with an open market value of £620,000 and would like to finance part of the consideration with a loan from the Braddicks Furniture Shop Directors Retirement Plan.

They would like to borrow £125,000 over a 15 year term with an interest rate of 2% over base in line with the facilities offered by the company’s bankers, National Westminster Bank, who are providing the balance of the funds.

I have prepared a loan table which I enclose for your attention and would be grateful if you could confirm that this loan is acceptable and what needs to be done now to progress the matter.”

13. Following that letter, the Accountants spoke by telephone with Friends Provident and were notified that the loan could not be used to purchase a property that was to be for investment purposes only, rather than occupied by the Company; but the Company could apply for a loan for the acquisition of stock or to provide working capital.
14. The Accountants then wrote to Friends Provident on 5 November 2004 and said,
“I have recently had a meeting with the Directors of Braddicks Furnishers (Bideford) Ltd who would like to arrange to borrow £125,000 from the Braddicks Furniture Shop Directors Retirement Plan.  Ideally over a 15 year term with an interest rate of 2% over base in line with the facilities offered with the company’s [bankers] National Westminster Bank.

In the run up to Christmas the business needs to acquire a significant amount of extra stock and also a new delivery van and requires additional financing for that purpose.  We have prepared a schedule of the relevant invoices requiring payment and we would be grateful if you would confirm whether or not the loan would be approved with the Inland Revenue.”
15. The schedule of the relevant invoices requiring payment enclosed with that letter was titled “Stock Purchases Loan” and dated 3 November 2004.  The total of those invoices was £128,457.24.
16. Friends Provident wrote to the Accountants on 10 November 2004 and said,

“I acknowledge receipt of your letter dated 5 November regarding the possibility of making a loan to the Company from this scheme.

I can confirm that the reasons given for this loan would be acceptable.  However, there are a number of issues with the loan you have enquired about which should be considered.
I note from our files that we have recently provided figures in relation to Mr I R Braddicks’ possible retirement.  Mr Braddicks’ share of the scheme assets must be available in order for him to take his benefits.

Therefore, if Mr Braddick does take his benefits now, the maximum that would be available as a loan is just £2,590 but if he does not take his benefits now a loan of £125,000 would be possible.

Also if Mr Braddick does not take his benefits now and the loan of £125,000 is made, the loan would have to be repaid by the time Mr Braddick takes his benefits or his 70th birthday (whichever is earliest).  This means that the maximum term allowable for such a loan would be 5 years.”
17. The Accountants responded to that letter on 12 November 2004 and said,
“I am slightly confused.  We have recently had a meeting with [an Independent Financial Adviser] and I can confirm that in accordance with Friends Provident’s own calculations Ian Braddick has started to take his benefits from the scheme.  The maximum tax free lump sum has been paid to him of £51,825 and he will start to draw a pension of £18,000 per annum from 13 November.

The scheme has significant cash resources to pay these benefits as well as to make the loan to the Furniture Shop and the loan itself will generate another stream of income for the scheme to further support the monthly payments for Mr Braddicks’ pension.

I wonder if I am misunderstanding how drawing the benefits for Mr Braddick applies such a huge restriction on the ability to make a loan.”
18. Friends Provident’s reply of 24 November 2004 said,
“I note from your letter that Mr I R Braddick is taking his benefits and he is being paid his pension direct from the scheme rather than purchasing an annuity.  This means that whilst he has not taken his portion of the fund out of the scheme yet, it must be ‘earmarked’ in order that he may purchase an annuity at a later date.  His share of the scheme assets therefore cannot be used for any other purpose.

I am enclosing a copy of the relevant pages from the Inland Revenue guidance notes, which I hope will explain this more clearly.

Unfortunately, this also means that the loan that was being considered would not be allowed by the Inland Revenue.”

19. Enclosed with that letter was an extract of the Inland Revenue Tax Manual for Small Self-administered Schemes guidance notes which provided,
“Part 5 - Purchase of Annuities
………………

Control on investments
………………

- loans to and share purchases in employer or associated companies [PN20.28]
5.11 The 25% and 50% limits on funds which may be lent to, or used to purchase shares in, an employer or any company associated with an employer, exclude any part of the scheme’s funds notionally segregated into a separate pensioners’ account as explained in paragraphs 4.28 and 4.29.  The extent to which SSAS trustees may make loans to, or purchase shares in, an employer or any company associated with an employer, is thus dependent on the composition of its membership.  Where it has both active members who have not retired and pensioners, loans and share purchases are permissible.  But where all the members and/or beneficiaries are in receipt of pensions, no such transactions are permissible following the first payment of the final retiring member’s pension or the first payment to the final widow(er) or dependant whichever is later.  There are transitional arrangements for existing loans and shares and these are explained in paragraph 4.30.”
20. The Accountants wrote to Friends Provident on 29 November 2004 and said,
“I am very disappointed in the contents of the letter and your opinion that the scheme is unable to make a loan to the Furniture Shop.

I enclose a copy of the letter from [Friends Provident] to us dated 23 September 2004, apparently confirming that a loan was possible and also confirming the suggested amounts available etc.  My client has progressed matters on the basis that a loan would be possible and has been putting financing in place on that basis.  To find out now at the eleventh hour that it is not permitted by the Revenue’s guidelines, which would indicate that the advice originally given by Friends Provident was wrong, has placed my client in a considerable amount of distress and may in fact scupper their business plan.

Perhaps you could review the letter from [Friends Provident] and again check the Revenue rules to ensure that not only did Friends Provident not understand them fully, but also so that we can give clear and unequivocal advice to our clients when we ask for it.”

21. Friends Provident replied to the Accountants on 2 December 2004 and said,
“I am sorry that you are unhappy with our previous response and hope that the following helps to explain the situation.  

Our letter of 23 September contained the correct information regarding the possibility of a loan from the scheme to the company, as at that stage Mr I R Braddick had not started to receive his retirement benefits and therefore his ‘share of the fund’ could be taken into account for loan calculation purposes.

In normal circumstances, we would expect any loan to be taken almost immediately after the amount of loan has been agreed and are sorry for any inconvenience or misunderstanding caused.

I enclose a copy of the Inland Revenue Practice note concerning the ‘ring-fencing’ of benefits and the need to exclude them from future loan calculations.”

22. Enclosed with that letter was an extract of Inland Revenue’s “Practice Notes on the Approval of Occupational Pension Schemes” IR12(2001) which provided,
“Self investment
20.53 Regulation 7 of the SSAS Regulations restricts trustees’ investment in loans to and shares in an employer company during the first 2 years from the date the scheme was established, to 25% of the market value of its assets which are derived from contributions made to it by an employer and the members since it was established.  After the end of the 2 year period the figure increases to 50% of the market value of all the assets of the scheme.

For the purpose of applying the limits in regulation 7 of the SSAS Regulations, the market value of the assets excludes:

a) any portion of the funds notionally underpinning retired members', ex spouses' pension credit members' , widows'/widowers'/surviving civil partners'  or dependants' benefits in payment where the purchase of an annuity has been deferred (prospective widows/widowers/surviving civil partners  of retired members or ex spouse members pension credit members  in receipt of a pension, whose pensions must be secured at the same time as the retired or ex spouse members retired members or pension credit members  in accordance with paragraph 20.43 being regarded for this purpose as in receipt of a pension), and
b) any sums borrowed to purchase scheme assets which are outstanding at that time and any other liabilities incurred by the trustees which are outstanding at the time, other than liabilities to pay benefits under the scheme.
Within 5 years of the commencement of pensions to new pensioners, or on attainment by the pensioner of age 70 if earlier, the trustees must ensure an appropriate proportion of any loan to the employer or Associated Employer is repaid. Where the pensioner has already attained age 70 when payment of pension commences, repayment of the loan must take place immediately.”

23. The Accountants again wrote to Friends Provident on 6 December 2004 and expressed their dissatisfaction with the advice given by Friends Provident in its 23 September 2004 letter.  It said that advice “was at best incomplete and at worst negligent”.  They also said that, despite Friends Provident’s knowledge of the imminent retirement of Mr Braddick, its advice did not state that any loan needed to be made before he took his retirement benefits.

24. Friends Provident’s reply of 13 December 2004 explained that it was an Inland Revenue rule that a retired member’s share of the fund had to be excluded from any borrowing calculations.  Friends Provident apologised that its previous correspondence was not clearer on that point.  It advised that a loan of £36,569.34 was the maximum that could be justified.  However, on 16 December 2004, Friends Provident wrote again to the Accountants and said that its letter of 13 December 2004 had not allowed for the existing loan of £33,500 and therefore only the difference between that and £36,569 could be taken as a loan from the Plan.  It apologised for the problems caused over the loan question.
25. The Accountants then wrote to Friends Provident on 16 December 2004 and said that both they and their client were very disappointed with the advice given by Friends Provident, and in particular they said that the original advice given in the 23 September 2004 letter was materially inaccurate.  The Accountants said that the advice given in Friends Provident’s letters of 10 November 2004 and 13 December 2004 was also incorrect.  They said,
“The failure of Friends Provident to provide accurate advice means that there is a serious funding gap in my clients’ plans and as a result we are having to do a considerable amount of additional work to try and arrange replacement financing.  At this time it is not clear whether or not funding will be available, or the full extent of the losses that may be incurred as a result of the incorrect advice given by Friends Provident.”

26. The Accountants made a formal complaint on behalf of the Company on 11 January 2005 and stated, 

“As a result of the incorrect advice, our clients are faced with a £125,000 shortfall in their funding plans and as a result have suffered the following losses:-
1. The loss of reputation with their company’s existing bankers, the National Westminster Bank when having agreed original financing a supplementary request has had to be made to see if additional funds could be released incurring further financing costs and also requiring a more detailed survey and valuation of their proposed investment property acquisition to provide the bank with details of any additional security that may be available for any additional loan.

2. A delayed completion on the acquisition of the property and a delay in the development work on the property with costs incurred in reorganising contractors and postponing builders, together with the loss of investment income from delayed completion.
3. Additional legal costs following the delayed completion.

4. Additional professional fees from [the Accountants] in respect of the correspondence with Friends Provident in respect of the possible loan and also with additional work required to try and find alternative sources of finance.
5. The directors have incurred additional costs in trying to make available private funds.  Mr Ian Braddick may be faced with using the tax-free sum that he has drawn from his pension which he and his wife had already had plans to use.  Mr and Mrs Braddick require compensation for the loss of liberty over the use of these funds.
6. The directors and [the Accountants] have suffered a great deal of distress and aggravation because of the non-availability of the loan.

7. The directors have suffered the severe loss of confidence in Friends Provident and may wish to move to an alternative SSAS provider …

8. The directors are disillusioned with insurance-based pension funds and particularly with any advice given by Friends Provident.
We are still attempting to fully resolve the funding gap caused by the unavailability of the loan and as such further losses may well be incurred before the matter is fully resolved.”

27. The Company exchanged contracts and the purchase of the property was completed on 31 January 2005.

28. Friends Provident’s Service Review Manager wrote to the Accountants on 1 April 2005 which included,
“Firstly, please accept our sincere apologies for the incorrect information that we have provided on the loan, and for any inconvenience that this has caused.  We have reviewed our errors and all staff dealing with this type of query on these schemes are now fully aware of the correct situation.

When we are looking to resolve any errors or complaints, we firstly consider whether the client has suffered any actual financial loss.

If they have, then we aim to put them back into the position that they would have been in, had the mistake not been made.

In this case, if the incorrect information had not been provided, it would still not have been possible to go ahead with the loan (except at the very low level) and so it does not appear that our mistake has been responsible for a financial loss.

We accept that the directors have suffered disappointment and a loss of expectation, in that they expected the loan to help finance the property or stock purchase.  However, they have not suffered an actual financial loss because the higher loan was not the correct level that could have been paid.
In view of the incorrect information and the loss of expectation, we are happy to offer the directors £100 as an ex-gratia amount.  However, we also accept that our incorrect information may have led the directors and your company incurring expenses, which would not have happened, and so we are also prepared to meet any reasonable expenses incurred.  So that we can consider this further, can you provide details of these please.  This offer is made without prejudice and would be in full and final settlement of this matter.

On the points listed in 1 to 8 in your letter.

On your comments on the property purchase, at the time of our 23 September 2004 letter we were not aware that the property being purchased was to be for investment purposes only, rather than occupied by the company.  Once we were made aware of this (from a telephone call following your 8 October 2004 letter), we confirmed that the loan would not be allowed for this purpose.  Because we confirmed this as soon as we were made aware of the true purpose of the loan, I do not believe that Friends Provident are responsible for any expenses incurred in this matter.

Although Mr and Mrs I Braddick may be faced with using some of his retirement benefits to make available private funds, presumably this would have been the position anyway if the correct position had been known from [the] outset.”

29. The Applicants remained dissatisfied and complained to me.
SUBMISSIONS

30. The Applicants submit:

30.1. Mr Braddick had to use his tax-free lump sum from his retirement pension to finance the funding gap created by the incorrect advice of Friends Provident.

30.2. The Applicants have incurred the following financial losses a result of Friends Provident’s conduct (I have quoted their summary):

1. Loss of reputation with lenders, say

  5,000.00
2. Delayed completion
Reorganising builders – admin time etc

     500.00

Rescheduling work and supplies – admin time etc   500.00

Loss on investment income due to delay in 

starting project – 6 flats rental income @ £80 

per week, 12 week delay



  5,760.00

3. Additional legal costs rescheduled completion
and renegotiations with vendor


  1,000.00

4. Professional fees

Accountancy advice and fees


  3,000.00
Bank arrangement fees
(1% x £125,000)
  1,250.00
5. Loss of finance – implications

Strain on working capital
- overdraft used for project

- working capital used in project

(£125,000 - £51,825 @ 6.50% x 12/52)

  1,097.63
Loss of liberty of tax free cash on retirement   
(5% x £51,825)




  2,591.25
6. Distress and aggravation



  5,000.00
7. Penalty proposed to transfer Friends Provident
investments to an alternate provider                             

(20% x £73,138.68)



14,627.74
8. Loss of confidence in pensions generally, say
  5,000.00







________

Direct loss as a result of negligent advice

45,326.61

Interest should be paid on the amount of the claim 
from the date of original notification


________
Daily rate @ 6.5% pa




        8.07
30.3. I asked the Accountants (as the representatives of the Applicants) for details of the fees charged (plus invoices), listed as item 4 at paragraph 30.2 above.  They told me that their partners’ charge out rate was £120 per hour plus VAT.  The Accountants’ fee note that has been sent to the Company for professional services rendered totals £3,791.73, including VAT.  That amount was broken down into three separate amounts.  The first of those totalled £971.73 and comprised of,
“Investigation of Financing options from the Pension Scheme to Braddicks Furnishers Bideford Ltd by way of loan for property purchase and the alternatives of a loan for stock and equipment and a loan against insurance policies held.

Preparation of loan tables, completion of forms, assessment and listing of capital stock expenditure.

Advice and attendances generally”

The second amount was £1,410 and comprised of,

“Assistance with bank negotiations and arrangements to delay completion and secure alternative finance.

Work associated with releasing Mr Ian Braddick’s Tax Free Sum from his pensions enabling alternative financing arrangement to be used.

Advice and attendance generally.”

The third amount f £1,410 was made up of,

“Correspondence with Friends Provident and the Pensions Ombudsman in pursuance of your complaint since 2004 to date.

Advice and attendances generally.”

31. JLT submits:

31.1. It does not seek to resile from Friends Provident’s letter of 1 April 2005, however, JLT contends that the letter is generous in its analysis as to whether there was, in fact, “incorrect information” given to the Directors.  It is strongly arguable that the information is not inaccurate; at best it was ambiguous and certainly there could have been no reasonable reliance thereon, on what was a preliminary view (on then known facts) subject to verification of numbers, at least to the extent alleged by the Directors.
31.2. The position was rectified prior to the loan actually being drawn and prior to any transactions being concluded.  This was the only possible course of action open to Friends Provident, as the loan could not have been allowed to proceed on an incorrect basis.

31.3. No members of the Plan, including the Company, suffered any loss as a result of the actions of Friends Provident.  Indeed, its actions can only be said to have safeguarded the benefits of those members.  

31.4. It does not see the basis for Mr Braddick’s complaint as a member; he was given correct information at all times.  All that has happened is that he decided, completely on his own accord, to make an investment, which it assumes was on the same terms as the Plan would have done, absent the draw down of his cash-free lump sum.  JLT is at a loss to see how Mr Braddick can substantiate a claim as there has been no maladministration leading to injustice.
31.5. In relation to the complaint by the Company, even assuming Friends Provident was right in saying that its letter of 23 September 2004 was misleading, JLT do not think a complaint of maladministration lies against Friends Provident.  All that has happened is that the Company was unable to use the pension fund in such a way as to further the employer’s business.  

31.6. It would have been wrong for the loan to have continued as the Company had wanted.  

31.7. It has seen no evidence to suggest that any of the heads of loss set out in the Accountants’ letter of 11 January 2005 were actually incurred; all the heads of loss relate to the employer’s business, apart from number 4, rather than the employer as the sponsoring employer of the SSAS.  The heads of loss, even if brought by the employer in a negligence claim, would be speculative. 
31.8. It is prepared to offer £100 as a full and final ex-gratia payment to the Company, but it is not prepared to offer to pay expenses, as it does not see them as a recoverable head of injustice caused by maladministration.

CONCLUSIONS

32. Friends Provident admitted that the information it gave to the Accountants on behalf of the Fund in its 23 September 2004 letter was incorrect.  I do not agree with JLT’s contention that it is strongly arguable that the information was not inaccurate but rather ambiguous.  The information given by Friends Provident was wrong and that was maladministration.

33. The question then is what injustice, if any, was suffered by the Company and/or Mr Braddick as a result of that maladministration.  
34. Where I find that an applicant has been given incorrect information, I may make a direction that seeks to put him back in the position he would have been in had the incorrect information not been given.  In this case, that would mean putting the Applicants in the position they would have been in had Friends Provident provided correct information about the amount the Plan was able to lend to the Company.  Had the Company been notified (through the Accountants) in September 2004 that it could not take a loan from the Plan of the magnitude it wanted, it would have needed to fund the £125,000 they required from another source.
35. However, even though the loan could not have proceeded as originally stated by Friends Provident, I can see merit in JLT’s assertion that the erroneous position was rectified before a loan was actually made and before any transactions were concluded. 
36. In relation to the financial losses the Applicants allege they have incurred, Friends Provident had acknowledged that its incorrect information may have led the Company to incur expenses which it would not otherwise have done, and so offered to meet any reasonable expenses thus incurred.  JLT, however, reversing that earlier offer by Friends Provident, says that it is not prepared to offer to pay reasonable expenses, as it does not see them as a recoverable head of injustice caused by maladministration.  
37. I have considered each of the heads of financial loss the Applicants have claimed, as set out in paragraph 28 above.
38. The Applicants have not demonstrated how the amounts claimed for loss of reputation with lenders (item 1) or loss of confidence with pensions generally (item 8) have been arrived at, and, in any case, I do not consider these to represent actual financial losses to either Mr Braddick or the Company.  Further, the claim at Item 7 relating to penalties for transfer of Friends Provident investments to an alternate provider has been negated by the fact that JLT are the new administrators of the Plan.  
39. The Applicant’s claim for financial losses associated with the delayed completion of the purchase of the property (items 2 and 3) cannot be said to be a result of the incorrect information provided by Friends Provident.    As Friends Provident said in its 1 April 2005 letter to the Accountants, at the time of its 23 September 2004 letter, it was not aware that the property being purchased was to be for investment purposes only, rather than to be occupied by the Company.  Once Friends Provident was aware of the purpose of the loan (as notified in the Accountants’ letter of 8 October 2004), it confirmed by 5 November 2004, that the loan would not be allowed for that purpose.  I find therefore that expenses incurred in relation to the purchase of the property were not caused by any wrong information given by Friends Provident.  As such, I do not consider that items 2 or 3 in the Applicant’s alleged financial losses can be attributed to the incorrect advice given by Friends Provident in its 23 September 2004 letter.
40. Although the 23 September 2004 letter contained incorrect information regarding the amount of the loan, the Applicants have at no time suggested that they would not have gone ahead with the purchase of the investment property (they could have withdrawn their offer before contracts were exchanged on 31 January 2005) and/or the stock and new delivery van if they had been advised by Friends Provident that only a very small amount was available as a loan from the Plan.  It appears clear that the Company intended to make those purchases, regardless of whether or not it could borrow £125,000 from the Plan.  The interest rate it proposed for a loan from the Plan was the same as that it would be paying to the bank which was financing the remainder of the purchase price of the property and stock purchase.   It is true that any interest payable would have benefited the Plan rather than the bank, which in turn ultimately benefited the Plan members, including members of the Braddick family.  Nevertheless, if the loan could not be made from the Plan, the additional expenses were payable in any event, no matter what information was originally given.  There is also no suggestion that the Company missed a better opportunity as a result of the inaccurate information.  Therefore, I cannot uphold the Company’s claim relating to the implications of the loss of finance (item 5).
41. Mr Braddick claims to have lost the liberty of tax free cash on his retirement and is claiming compensation for that loss.  However, it was Mr Braddick’s choice to make that money available for use by the Company as opposed to using it for himself, and that was something which would have been open to him had correct information been given throughout.  Therefore, I do not consider the alleged financial loss can be attributed to the incorrect advice given by Friends Provident (item 5).
42. Item 4 comprises professional fees.  As to the bank arrangement fees; since the loan could not properly have been made, those fees would always have been payable for the purchases to go ahead – they do not constitute an additional expense as a result of the wrong information.  However, it seems clear that there were additional professional fees which the Company would have to pay to the Accountants for their correspondence on its behalf with Friends Provident and advice regarding alternative financing, which were a direct result of Friends Provident’s incorrect information.  For the reasons I have given in paragraphs 39 to 41 above, I consider that the amounts charged by the Accountants which make up the first and second amounts referred to in paragraph 30.3 are not recoverable from JLT.  However, I consider it reasonable for JLT to compensate the Company for its expenses in relation to the Accountants’ correspondence with Friends Provident to resolve the difficulties caused by Friends Provident’s wrong information.  I do not consider that it is reasonable for the Company to recover the costs associated with being represented by the Accountants in relation to its application to me.  .  From the material facts given above, it seems that there were up to 20 exchanges between Friends Provident and the Accountants on behalf of their clients.  There has been only limited correspondence between the Accountants and my office.  Therefore, I consider that JLT should compensate the Company the amount of £1,000 (plus VAT) which appears to reasonably accurately reflect the additional work that was done.    I have made an appropriate direction below.  
43. The Applicants have also claimed an amount for distress and aggravation.  Mr Braddick has complained in his role as a member of the Plan; however, as set out above, Mr Braddick was not the recipient of the incorrect information and he chose to use his personal funds to fund the property purchase. I do not therefore consider that Mr Braddick suffered any distress and inconvenience as a direct result of Friends Provident’s incorrect information.  The company itself cannot be said to suffer distress and inconvenience, I have not therefore made any direction in relation to a payment for distress and inconvenience.
DIRECTIONS

44. Within 28 days of the date of this Determination, and on receipt of reasonable proof of payment, JLT shall pay £1,000 (plus VAT) to the Company in respect of the additional professional fees it paid to the Accountants to resolve the difficulties caused by Friends Provident’s wrong information. 
CHARLIE GORDON

Deputy Pensions Ombudsman

13 June 2007


- 1 -


