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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B Mannas FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	E W Hutchison Limited Staff 1977 Retirement & Death Benefits Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	
	

	Trustees
	:
	The Appointed Trustees of the Scheme

	Administrator
	:
	Aon Consulting Limited


MATTERS FOR DETERMINATION
1. Mr Mannas says that:

1.1
confusion between the Trustees and Aon Consulting Limited caused an unnecessary delay in the commencement of the winding up of the Scheme;
1.2
the Trustees and Aon Consulting Limited failed to monitor and safeguard the investments of the pension fund; and

1.3
Aon Consulting Limited unfairly or wrongly refused to allow him to take his benefits from the Scheme.

2. Mr Mannas says that the above caused him injustice, in that the funding situation of the Scheme has fallen and he will now receive substantially reduced benefits.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

4. Aon Consulting Limited acts as the Administrator of the Scheme.  It also acted as the financial adviser and provided actuarial services to the Scheme.  Aon’s Investment Consulting Practice, a part of Aon Consulting Limited, provided investment advice to the Trustees where stated in the Material Facts below.  The roles of financial advisers, actuarial providers and investment advice providers do not normally come under my jurisdiction.
LEGISLATION

5. The Pensions Act 1995, under the heading of “Member-nominated trustees and directors”, states that:
“16(1) 
The trustees of a trust scheme must (subject to section 17) secure –

(a) that such arrangements for persons elected by members of the scheme to be trustees of the scheme as are required by the section are made, and

(b) that those arrangements, and the appropriate rules, are implemented.

…

17(1)
Section 16 does not apply to a trust scheme if –
(a) a proposal has been made by the employer for the continuation of existing arrangements, …

(b) the arrangements referred to in the proposal are for the time being approved under the statutory consultation procedure, and

(c) such other requirements as may be prescribed are satisfied.

…

17(6)
The arrangements must provide for the number of member-nominated trustees to be –

(a) at least two or (if the scheme comprises less than 100 members) at least one, and

(b) at least one-third of the total number of trustees.”

THE TRUST DEED AND RULES OF THE SCHEME

6. Clause 6 of the Trust Deed, under the heading of “Trustees (General Provisions), states that:

“(A)
The power of appointing new Trustees or a new Trustee hereof shall be exercised solely by the Principal Employer who shall also be entitled to remove any Trustee from office.

(B) 
The Trustees may in relation to these presents act on the advice or opinion of any lawyer broker actuary accountant or other expert obtained by the Trustees and shall not be responsible for any loss occasioned by so acting.
…

(E) The Trustees shall not be liable to any person except in respect of gross negligence or wilful misconduct.
(F) No decision of or exercise of a power by any one of the Trustees shall be invalidated or challengeable by reason that such Trustee or Trustees or any one or more of them had a direct or indirect interest in the mode or result of such decisions or in the exercise of such power.”

7. Rule 5 of the Rules of the Scheme, under the heading of “Early Retirement”, states that:

“A Retained Member [i.e. a member with a preserved benefit entitlement in the Scheme] who is not an Employee may if he has attained his 50th birthday and obtains the agreement of the Principal Employer, … become entitled to a pension such as that described in the Rule …which shall be in lieu of the pension commencing on his Normal Retirement Date which otherwise he might have received under the Rules if, on or after ceasing to be an Employee, he shall give notice in writing to the Administrator of his wish to receive such pension.  [The Early Retirement Pension shall be] of an amount determined … (on the basis certified as reasonable by an Actuary) as the equivalent of the pension for which it is substituted.”  

8. Rule 27 of the Rules of the Scheme, under the heading of “Discontinuance”, states that:
(a)
Any of the Employers may at any time give to the Administrator [the Trustees] notice in writing of its intention to discontinue the part of the Scheme relating to it and the Principal Employer may give such notice in respect of that part of the Scheme relating to it or in respect of the whole Scheme.”
MATERIAL FACTS

9. Mr Mannas is a member of the Scheme, a contracted-out defined benefits scheme.  His normal retirement age in the Scheme is 65 (15 October 2009).
10. The Trustees’ Annual Report for the year ended 5 April 1999, shows a fund value of £1,505,697 and that there were 56 members of the Scheme: 14 pensioners, 16 deferred members and 26 active members.  Assets of the Scheme were invested in managed unitised trusts provided by Newton Fund Managers Limited (Newton).  The distribution of assets was shown as 53.4% in UK equities, 21.5% in Overseas Equities, 8.7% in UK Fixed Interest, 8.6% in Overseas Fixed Interest and 7.8% in Cash.
11. At a meeting of the Trustees held on 31 January 2000, Aon presented a Report on the Actuarial Valuation of the Scheme, as at 6 April 1999 (the “1999 Valuation”).  Aon explained that the methods and assumptions used by the Actuary for the funding of the Scheme had been changed for the 1999 Valuation, as compared with those used for the previous valuation report, dated 6 April 1996 (the “1996 Valuation”).  In addition, a further valuation on a Minimum Funding Requirement (MFR) basis was also now a legislative requirement, which had been brought into effect by the Pensions Act 1995.
12. Essentially, the actuarial calculations for the 1999 Valuation were explained by Aon to be more stringent and took into account the recent withdrawal of tax relief on dividends received on UK equities, which caused a reduction in the actuarial value of the Scheme’s assets, the lower prevailing interest rates and the current economic outlook.
13. The result of the 1999 Valuation was that the Scheme was found to have a funding level of 86%, i.e. a deficit of £178,000 of assets compared with liabilities.  This contrasted with a surplus of £4,000 for the Scheme that had been disclosed in the 1996 Valuation.  The corresponding results for the 1996 Valuation, calculated using the same methods and assumptions as those adopted for the 1999 Valuation, showed that the funding level of the Scheme, as at 6 April 1996, would have been 88%, i.e. a deficit of £140,000.  The future contribution rate recommended by the Actuary for the Scheme was 24.1% of the Member’s Pensionable Salary payroll, as compared with the rate actually being paid of 18.5%.  The MFR funding level was found to be 98% with a resultant minimum contribution rate required of 19%.
14. The Trustees stated that E W Hutchison Limited (Hutchison), the Principal Employer and the sole Employer of the Scheme, would be unlikely to be able to meet the additional costs of the contribution rates required and that they were concerned about whether the costs of the Scheme might escalate further in the future.  The Trustees indicated that they would prefer to terminate the Scheme and that this should take place as soon as possible.  Thereafter, the Scheme would be continued in its closed state or wound up.  Aon was asked to provide information about the options available and the likely implications for Hutchison, the Trustees and the Members.  Hutchison would then consider whether or not it wished to introduce some other form of pension arrangement for the employees.  The minutes of the meeting state that one of the Trustees, a member trustee who had left service previously and who did not attend the meeting, was to be replaced, and that a Deed of Appointment and Removal was to be drawn up.  In the event, the member Trustee was not removed and he attended all of the subsequent Trustees’ meetings prior to the appointment of an Independent Trustee to the Scheme, with the exception of the meetings dated 12 December 2000 and 1 August 2001.
15. By an Announcement Letter to the Members of the Scheme, issued in April 2000, Hutchison stated that no further pension benefits would be earned under the Scheme after 5 April 2000, but that the Death in Service benefits would be continued until a new pension arrangement was established.  By a letter, dated 8 June 2000, Aon provided Mr Mannas with a Statement of Preserved Benefits, which showed that his deferred pension entitlement, as at 5 April 2000, was for a pension payable at age 65 of £2,437.78 per annum, inclusive of a Guaranteed Minimum Pension of £682.24 per annum.
16. The Trustees’ Annual Report for the year ended 5 April 2000 shows a fund value of £1,782,620 with 57 members in the Scheme: 14 pensioners and 43 deferred pensioners.  The net increase in the fund was mainly attributable to a net return on investments of £223,789.
17. As the contributions paid to the Scheme from 6 April 1999 to 5 April 2000 fell below the minimum MFR contribution rate required for that period, a further MFR valuation was required for the Scheme, as at 6 April 2000.  The Actuary wrote to the Trustees, on 14 September 2000, with the results of the valuation (the “2000 Valuation”) and stated that:

“A requirement of the Pensions Act 1995 is that when a pension scheme winds up any deficiency, as determined in accordance with the Occupational Pension Schemes (Deficiency on Winding Up) Regulations 1996, will be treated as a debt due from the employer. …

The Trustees need to consider whether to alter the investment strategy as a result of discontinuing the Scheme.  Consideration should be given to adopting an MFR matching strategy in order to prevent fluctuations in the MFR funding level.  Another matter the Trustees can consider is whether it is appropriate to adopt a “gilt-matching” strategy, with the Scheme investing entirely in gilts.  This is often considered when a pension scheme winds-up as the default benefit offered to the members is a pension or deferred pension purchased with an insurance company.  It is the yields available on these investments that insurance companies will use to determine the cost of securing these benefits.

I would recommend that the Trustees take investment advice, as it is critical that the Trustees understand the impact that their chosen investment strategy may have on the security of benefits and/or the Debt on the Employer.

…

The Scheme Actuary is required to certify whether there exists a “Debt on the Employer”, which is assessed by comparing the MFR liabilities with the market value of the assets.  It is important to note that it is the Trustees’ responsibility to determine the date on which the “Debt” is assessed.  The date of this calculation will impact on the size of any debt.

…

The results of the valuation as at 5 April 2000 are as follows:

…

Liabilities …
1,668,409

Assets
1,746,478
Surplus
  78,069

Funding Level
 104.7%

…
The above liabilities have been calculated by reference to the MFR basis of calculations.  On this basis, there is no deficiency in the assets to meet the liabilities and therefore no debt on the employer at the valuation date.
…
The deferred liability is valued on the assumption that on winding up the Scheme, members will elect to take a cash equivalent transfer value of their preserved benefits to an alternative pension provider (eg personal pension with an insurance company or a new employer’s pension scheme).  However, this is at the choice of the individual member and the Trustees cannot impose this choice on the members.  Any member not electing to take a transfer value will retain a liability within the Scheme.

It would seem reasonable to expect where a Scheme is solvent on the MFR basis there are sufficient assets to discharge liabilities.  However, in practice, this is often not the case.  This situation can arise for a number of reasons:

(i)  
Underlying MFR Basis

As mentioned above, if the Trustees adopt a gilt-matching policy the calculation basis underlying the MFR calculations is amended to reflect this decision.

(ii) Cost of securing annuities for current pensioners

At the current time, it is not unusual for the cost of purchasing a pension with an insurance company to exceed the value assessed using MFR.  Where the actual cost of securing the annuities exceeds that estimated under MFR, the higher cost will have to be met.

(iii) Scheme expenses
Expenses are met as a first charge on assets and the actual expenses charged are likely to differ from the allowance made under the MFR calculations.

We have approached several leading insurance companies to quote for providing annuities for current pensioners, and are currently awaiting replies.  However, as a guide, an estimate of this is in the order of £467,000 at the valuation date.
…

The cost of securing deferred annuities is onerous due mainly to the low inflation/interest rate economy that is currently being experienced.  It is extremely unlikely that the assets will be sufficient to provide deferred members with full benefits (similar to those they would receive from the Scheme as deferred members if it was not winding up) via an insurance company, unless a significant additional injection is paid to the Scheme.
Member Announcements

I have enclosed a draft announcement for your perusal, which provides relevant information to the members concerning their benefits, and the various options available to them. … ”
18. The 2000 Valuation was discussed at a meeting of the Trustees held on 2 October 2000.  Minutes of the meeting state that:
18.1
the 2000 valuation had shown an improvement in the MFR funding basis and on that basis there were enough assets in the Scheme on an MFR basis to buy out the pensions in payment and to grant each deferred member a cash equivalent transfer value;

18.2
the Trustees noted that any deficiency in the Scheme on an MFR basis, on winding up, becomes a Debt on the Employer;

18.3
no Debt on the Employer would arise if the effective date of the calculation was to be 5 April 2000, although that did not mean one would not develop in the future;

18.4
the Trustees decided that the effective date of the Debt on the Employer would be 5 April 2000;

18.5
the Trustees confirmed that it was Hutchison’s intention to fully buy out the pensions in payment and to provide all the deferred members with a cash equivalent transfer value;

18.6
it was noted that, if Hutchison had to pay expenses directly rather than from the fund to achieve this intention, then Hutchison would do so;

18.7
members with pensions in payment should be bought out with an insurance company, as soon as possible;
18.8
the deferred members would be given the opportunity to take cash equivalent transfer values of their benefits, which would be communicated to the members by an announcement letter;
18.9
deferred members who did not opt for a transfer value would have their benefits purchased with an insurance company; and

18.10
the merits or otherwise of disinvesting the assets of the Scheme to address the mismatch on an MFR basis between the assets and the liabilities, to cover the possibility of the value of the former decreasing by more than the latter, would be considered by Aon.
19. Minutes of a meeting of the Trustees held on 12 December 2000, state that:
19.1
Aon had calculated the members’ transfer values, as at 7 December 2000, on the full MFR basis, which had been agreed at the previous meeting;

19.2
Aon advised that the assets of the Scheme were now insufficient to meet the total liabilities, as at 7 December 2000, because (i) there had been an increase in the market value adjustments to be applied to the value of the deferred liabilities, (ii) the members were now seven months’ older, (iii) the transfer values had allowed for the equalisation of the GMPs, and (iv) investment performance since April 2000 had been very poor;

19.3
the Trustees expressed anger and concern that a substantial deterioration of the funding position of the Scheme had arisen [89% on the MFR basis] and that this information had not been made available at the previous meeting;
19.4
Aon explained that, at the previous meeting, the value of the liabilities had been calculated, as at 5 April 2000, and it had been highlighted that the position could change radically due to the volatility of the MFR;

19.5
it was noted that the MFR calculation basis did not work, as it was originally intended to, but it still needed to be adhered to;

19.6
the Trustees indicated that they wished to ensure that the members would obtain a transfer value of at least their MFR minimum and advised that Hutchison would make up any shortfall;

19.7
Aon pointed out that, if the calculation date of 5 April 2000 was used for the date on which the Debt on the Employer fell, and as there had then been sufficient assets at that time, there would be no Debt on the Employer;

19.8
but whereas Hutchison would wish to minimise its financial obligations to the Scheme, the Trustees would wish to maximise the actual amounts received by the members and, thus, there was a conflict of interests between the two parties; and

19.9
it was concluded there was a substantial problem in this regard and no action would be taken until Aon came back with recommendations on how to proceed.
20. By a letter to the Trustees, dated 18 December 2000, Aon’s Investment Consulting Practice (ICP) provided a detailed explanation of the investment issues that faced the Trustees on the winding up of the Scheme.  Under the heading of “Conclusion”, ICP stated that:

“The winding up process for this scheme is well advanced.  In terms of settlement of the remaining liabilities our preferred option would be to begin negotiations with an insurance company with a view to transferring all investment risk at the point final transfer values are offered.  We would be happy to approach a number of insurance companies on your behalf, and this would result in a recommendation as to the “best” available.
In the meantime a decision needs to be made as to the most appropriate intermediate investment strategy.
We believe the existing strategy is not necessarily “inappropriate” but there is a mismatching of assets and liabilities which carries with it continued investment risk.  We believe it is not possible to rely upon the existing investment arrangements to deliver a sustainable improvement in the funding level.  The funding level is bound to fluctuate and the time horizon too short.

Having said this we believe it is possible to dampen this risk significantly by adopting an investment strategy where assets are much more closely aligned to liabilities.  We do not believe that this can be achieved by the existing investment manager, whose strategy is to take “bets” against the market indices to which the liabilities are aligned.

We would be happy to propose suitable investment managers to carry out a matching role, but first of all the Trustees need to decide on whether a gilts matching strategy should be adopted.  We believe there are persuasive arguments in favour of this, because MFR gilts matching liabilities are easier to match, and such a strategy gives a degree of protection against the ultimate cost of purchasing deferred annuities.  However before doing so the Trustees should take advice from the scheme actuary regarding the implications for members and for the funding level of moving from “normal” MFR transfers to gilts matched transfer values.  It must be understood that any move to match assets to liabilities will dampen volatility in funding level – but this will also reduce the chance of improvement in the funding level.  The purpose of the strategy is to protect against reduction in members’ benefits and funding security.  We believe that this is a more sustainable position [than] to adopt the existing strategy.”
21. The Actuary wrote to the Trustees, on 22 December 2000, and stated that:
“I refer to the meeting of Tuesday 12 December 2000, setting out the results of the recent exercise in calculating transfer values.  The purpose of this letter is to provide the Trustees with sufficient information in order to make a decision regarding whether the transfer values calculated should be quoted to the members, or held off for a period of time.

The total transfer value for all deferred members of the scheme as at 7 December 2000 is £1,254,406.  The value of the assets as at 30 November 2000 is £1,160,312, resulting in a shortfall in paying the transfer values of £94,094.  The expenses expected to be incurred in winding up the scheme will be in addition.  There is clearly a shortfall here which is due from the Company.
I have set out the results of Minimum Funding Requirement (MFR) calculations on each of 6 April 1999, 5 April 2000 and 7 December 2000 below.  The purpose of this is to explain the movement in the MFR position between the valuation dates:-


6/4/99
5/4/00
7/12/00


Deferred Liability
1,090
1,179
1,254


Pensioner Liability
385
425
-


Expense Allowance
59
64
50


Total Liability
1,534
1,668
1,304




Assets
1,504
1,759
1,160


Surplus/(Deficit)
(30)
91
(144)


Funding Level
98.0%
105.5%
89.0%

…

As can be seen from the above, the MFR funding position of the Scheme is volatile – going from a deficit in April 99 to a surplus in April 2000 only to fall again by December 2000.  …

Over time, the underlying liabilities increase in monetary value – [this] is because the MFR aims to provide members with a cash equivalent transfer value which, if invested with a personal pension would have a reasonable chance (50/50) of replicating the scheme benefits.  As the term to retirement reduces, a greater cash equivalent value is needed to replicate the benefits, as there is a lower period for the transfer value to grow.
…

… the deterioration in the funding level from April 2000 to December 2000 is primarily due to the way the assets have moved over that period.  A lesser effect has been that the actual cost of buying out the pensioners was approximately £16,000 more than was originally estimated.  Due allowance has also been made in the transfer values for the equalisation of Guaranteed Minimum Pensions.

…

Overall, actual investment performance has fallen short of that required in order to keep pace with the indices and to generate underlying investment return.

Going Forward
There are clearly some issues that need to be considered and our view is that these relate mainly to investments.  The main issue in the short term is to control the volatility of the MFR and to ensure that the funding position at the present does not deteriorate any further.”
22. On 10 January 2001, Hutchison wrote to the Actuary at Aon and stated that:

“I refer to your letter of 22nd December.

It is essential that the trustees are given enough information to make the necessary decisions regarding the transfer values and I thank you for the detail you provide.

Unfortunately, it is the opinion of the trustees that this detail is basically too little too late and it does not allow the trustees to make the decision that would have been open to us had AON kept us up to speed with investment performance and other relevant information over the last few months.

As our advisors it is your obligation to give us timeous, accurate information and advice which keeps the trustees informed.  As we are working towards the winding up of the scheme it is even more important that we are kept informed of all issues which may have an effect on the financial position of the scheme.  This clearly has not happened and we now face a situation which could cost us over £140,000 only because of lack of information and advice.  I must make it clear that whilst we accept that changes in the market have actually caused the fall in the value of the fund, it is AON’s failure to keep us informed and advised that has resulted in this huge potential cost.  Had AON kept us informed we would have been able to act at a time when there was a £91,000 surplus but we were not told about this until October when in fact the surplus had already turned into a deficit.  At the meeting in October we were given totally wrong information when the up-to-date information was available if someone had bothered to look.  However, even by that time it would have been too late.  AON should have been monitoring the situation and should have advised us when the surplus started to disappear – that is what the trustees understand you are paid for and obligated to do.

It is the view of the trustees that AON have totally failed in your obligation to protect your client’s best interest and I must ask how you intend to recompense us for the damage to the fund that has resulted.  I must also inform you that we cannot agree to any fees being paid until this situation is resolved.”

The above letter was referred to Aon’s legal department.
23. Minutes of a Trustees’ meeting held on 22 January 2001, state that:
23.1
the Actuary asked whether Hutchison would be able to inject extra funds into the Scheme, given the MFR funding level at 7 December 2000 of 89%;

23.2
the Trustees, on behalf of Hutchison, confirmed it had experienced two very difficult trading years and could not afford to make any payment;

23.3
the Actuary explained that it was the Trustees to direct the date on which a Debt on the Employer is calculated, it being necessary to determine where a pension scheme is being wound up, and at the meeting of 2 October 2000 the Trustees had directed that the effective date should be 5 April 2000;

23.4
however, at that time, Hutchison had given a commitment that all members would receive an unreduced MFR transfer value;

23.5
given the deterioration in the MFR funding level, it was noted by the Trustees that it was vital to ensure that an effective date was chosen and agreed by all of the Trustees;

23.6
the three individual Trustees all agreed that the effective date should be 5 April 2000, but requested Aon to arrange an independent legal view about this matter;
23.7
one of the Trustees, also a director of Hutchison, stated that he was willing to forgo his pension in order to improve the funding position of the remaining members, but he was informed that this would not be possible;

23.8
a representative of ICP recommended that the assets of the fund should be moved to a profile matched to the MFR profile;

23.9
the Trustees decided to defer any decision on moving the assets until the legal opinion about Debt on the Employer was received; and
23.10
the Actuary suggested that, once the Debt on the Employer issue was resolved, the Trustees should instruct reduced transfer values to be issued to all members and for the Scheme to be wound up as soon as possible.
24. ICP wrote again to the Trustees, on 23 January 2001, with further investment advice and recommended that the assets of the Scheme should be moved to a gilt matching MFR basis.
25. Minutes of a Trustees’ meeting held on 26 February 2001, state that:

25.1
the funding position of the Scheme in February 2001 was now 94% on an MFR basis, with the deficit being £105,000;
25.2
the Trustees’ legal advisers noted that, should Hutchison decide to wind up the Scheme, Hutchison would have to notify the Trustees in writing of its intention to do so, and if the Scheme was to be wound up then the Trustees would be required to set a date at which any Debt on the Employer would be calculated;

25.3
a decision was required by Hutchison whether the Scheme was to remain paid up or wound up;

25.4
it was noted that, if the Scheme remained paid up, then the deficit could be funded over a period up to 6 April 2007, thus giving Hutchison an extended period over which to make up the shortfall in the Scheme’s funding position;

25.5
it was also noted that Hutchison recognised its liability to meet the deficit and also that Hutchison sought time to make up the deficit;

25.6
the Trustees agreed that the assets of the Scheme should be moved to a gilt matching MFR basis as quickly as possible; and

25.7
requests for transfer values had been received from five members and the Trustees agreed that these should be cut back to 85% of the MFR transfer values.
26. On 7 March 2001, ICP provided the Trustees with paperwork to move the investments of the Scheme to a passive gilts matching basis with Legal and General Investment Management Limited.  ICP's fees for the complete transfer exercise were estimated as being between £6,000 and £7,000 plus VAT and the actual cost of implementing the new strategy was to be about 1.5% of the fund of the Scheme.
27. At a meeting of the Trustees, held on 20 March 2001, the matter of the Trustees’ and Hutchison’s view of Aon’s alleged professional negligence (see paragraph 22 above) was discussed.  Whilst Aon denied the allegation, a settlement was discussed for which Aon would provide a written agreement to be signed by Aon, the Trustees and Hutchison.  The Trustees decided that the Scheme would be continued in paid-up form and that the paperwork would be completed as soon as possible to switch the investments to gilts. 
28. The Trustees’ Annual Report for the year ended 5 April 2001, shows a fund value of £1,108,834 and that there were 42 deferred members.  The net decrease of £673,786 of the fund from 5 April 2000 was mainly caused by benefits of £501,998 being paid out to members from the fund during the year, which included an amount of £459,867 that had been used to buy out the liabilities of the pensioners with an insurance company, and a net decrease in the return on investments of £125,483.
29. On 4 June 2001, the Actuary wrote to the Trustees and stated that:

“I refer to the Company meeting of 20 March 2001 at which we addressed various issues relating to the above Scheme.  The purpose of this letter is to follow up on these issues and to put in place a contribution strategy for restoring the MFR funding level to 100%.
1.  Settlement
I enclose a settlement and release agreement setting out what was agreed in the meeting.  This confirms that a sum of £10,000 will be deducted from the outstanding fees and an annual sum of £1,800 will be deducted from the ongoing fees (to the period 6 April 2007) in running the Scheme as paid up.

I would be grateful if you would consider this document, sign and return to me as soon as possible.

…

4. Contributions
Currently, assets are still held with Newtons.  The deficit as at 12 April 2001 is £97,000 representing a funding level of 91.9%.  In order to restore the funding level to 100% by 6 April 2007 (as required by MFR legislation) and building in a reasonable allowance for fees in line with the above, a monthly contribution of £2,760 is required.
I would suggest that, if and when the assets have been switched to gilts, the funding position is re-assessed and the above contribution rate revisited to ensure that the above objective is met.  However, I understand from my colleague … that it is unlikely you will switch the assets given that the Scheme will be running for a longer period and, in your view, you could take the risk.  I would re-iterate the advice given by … Aon’s Investment Consulting Practice that in taking this course of action, the funding position of the Scheme will be extremely volatile and may ultimately lead to diminished security of member’s benefits.  This course of action is not the recommendation of Aon’s Investment Consultant …”
30. Minutes of a meeting held on 1 August 2001, state that:

30.1
the Actuary explained that, as the Scheme was to continue in paid up form, he was required, in conjunction with Hutchison and the Trustees, to put in place a Schedule of Contributions that would ensure the Scheme returned to a funding level of 100% by 6 April 2007;

30.2
Aon had recommended that all of the assets of the fund should be moved to a gilt matching position in order to stabilise the funding position of the Scheme but the Trustees were of the view that, as the Scheme was likely to continue as paid up over a six year term, the assets should remain invested in equities, which could result in an improved funding position;
30.3
a member who had requested early retirement would be offered early retirement on the basis of a reduced transfer value; and 

30.4
the Trustees would be provided with quarterly reports from the investment managers. 
31. By a letter to the Occupational Pensions Regulatory Authority (OPRA) dated 24 August 2001, Aon notified of a “whistle-blowing” issue, as required under Section 148 of the Pensions Act 1995, in that a Schedule of Contributions had not been in place when required.  Aon suggested a course of action that could be taken as a possible solution to the problem.   On 9 April 2002, OPRA stated that no action was to be taken against the Trustees and that its file about the matter was closed.  
32. Minutes of a Trustees’ meeting held on 17 September 2001, state that:

32.1
the Actuary said that, whilst the original intention had been to wind up the Scheme at 6 April 2000, this had not been possible and it had been agreed to run the Scheme in paid up form, a further MFR valuation would be required by 5 October 2001, which would require a Schedule of Contributions to be paid to the Scheme;

32.2
the Actuary suggested that the Scheme should be wound up as soon as possible;

32.3
discussion followed about setting a winding up date of the Scheme of 1 November 2001, which would mean winding up the Scheme with a significant MFR deficit and, therefore, imposing a Debt on the Employer;

32.4
the Trustees indicated that Hutchison could likely only afford to pay £1,500 a month in contributions and, after discussion, this was agreed;
32.5
it was noted that an Investment Report previously provided to the Trustees in February 2000 (see paragraph 20 above) had stated that the winding up process was well advanced and that this was felt important as it had subsequently been established that the winding up had not legally been triggered;
32.6
a further meeting would follow after Aon had considered its own position as to how much it would contribute to the deal to be agreed between Hutchison and the Trustees;
32.7
once a wind up date was ultimately agreed, it would then be necessary for the Trustees, with the assistance of Aon and the Trustees’ Legal Advisors, to prepare announcements to go to all of the members of the Scheme setting out what is being offered; and

32.8
it would likely be into 2002 before such announcements would be issued.

33. Minutes of a meeting of the Trustees held on 8 October 2001, state that:
33.1
the Trustees’ legal advisers informed that Hutchison could now serve notice on the Trustees stipulating that the Scheme was to be wound up;
33.2
Hutchison would pay £40,000 as contributions to the Scheme over a two year period with monthly payments commencing at the rate of £1,500 per month; 
33.3
Aon would contribute £20,000 to the Scheme in the form of waiving fees outstanding to Aon;

33.4
in addition, Aon would limit its fees for the winding up to £20,000, this being in comparison with the MFR’s expenses assumption of £48,000; and
33.5
all of the assets of the Scheme would be moved to gilts as quickly as possible.

34. Hutchison set up a Stakeholder Pension Plan arrangement for its employees, on 8 October 2001, as required by legislation.  A Stakeholder Designation Certificate was provided by the pension provider to Hutchison for display purposes.  The arrangement was not announced to the employees and it is not known whether the notice was actually displayed at the employees’ workplaces. .
35. On 26 October 2001, ICP wrote to the Trustees setting out its advice for the transfer of the fund’s assets to gilts and enclosed the relevant paperwork to complete the exercise.  The Trustees signed the instructions to the Scheme’s investment providers, on 12 November 2001.  On 6 January 2002, ICP chased up the Trustees for some outstanding documentation to complete the transaction.

36. On 30 October 2001, Hutchison notified the Trustees that the Scheme was to be wound up with effect from 1 November 2001. 

37. By an Announcement Letter to all of the deferred members of the Scheme, dated January 2002, Hutchison notified of the intention to wind up the Scheme with effect from 1 November 2001 and stated that:
“Action is currently being taken to establish the Scheme’s liabilities and to recover its assets.  In due course you will receive further details regarding your benefits and the options available to you.
…

If you have any queries about the content of this announcement please contact the Company Secretary at the address detailed below in the first instance.”

38. Aon says that:

38.1
after the Announcement Letter was issued, its individual member files show that a number of telephone calls were received from members, including Mr Mannas;

38.2
members were informed that requests for early retirement were declined by the Trustees on the advice of the Actuary; and

38.3
the members would have been informed that they could request a transfer value but no written requests for transfer values were received.
39. Mr Mannas says that:

39.1
he had asked about the possible release of his benefits but was told by Aon that this was not possible, as he was still in active service of Hutchison; and

39.2
Aon would not give any information about the Scheme.
40. On 31 January 2002, the Actuary informed the Trustees that the funding level of the Scheme was 90% and that transfer values should be cut back to 80%.

41. On 20 February 2002, transfer values were quoted to one of the individual Trustees and his wife, both of whom were directors of Hutchinson, which were reduced by 20%.  The quotations were accepted by the members.  The Protected Rights elements of the transfer values were applied to the new Stakeholder Pension Plan and the balance of the transfer values were paid to a scheme of another employer of the two directors.  
42. Minutes of a Trustees’ meeting held on 26 February 2002, state that:

42.1
contributions by Hutchison of £1,500 per month had been commenced;

42.2
Aon had issued a credit note for £20,000 in respect of its fees and would only charge fees of £20,000 in future;

42.3
investments had not been switched from Newton to gilts funds and Aon was to check up on the paperwork; and

42.4
the Trustees advised that the continued trading of Hutchison was under review and that there was a possibility of Hutchison ceasing to trade.

43. Mr Mannas was made redundant from Hutchison, on 28 February 2002.  
44. Hutchison changed its name to H G Electrical Limited on 6 March 2002.
45. Further paperwork was sent to the Trustees, on 14 March 2002, for the switch of the investments of the Scheme to gilts with a new investment provider.  The paperwork was completed by the Trustees on 22 April 2002, and received back by Aon on 8 May 2002.  The transfer of assets to the new investment provider was made in five tranches, the first being on 5 August 2002. 
46. The Trustees’ Annual Report for the year ended 5 April 2002 (as adjusted in the accounts for the year ended 5 April 2003) shows a fund value of £934,448 and that there were 39 deferred members.  The net decrease of £218,633 from 5 April 2001 was mainly caused by net benefits of £100,019 being paid out of the fund to members during the year, and a net decrease in the return on investments of £55,860.  Five monthly payments of £1,500 were received from Hutchison, as had been agreed for the MFR funding in the 8 October 2001 meeting of the Trustees.
47. H G Electrical Limited entered into Administrative Receivership, on 23 April 2002.  No final dividend is likely to be paid to unsecured creditors. 
48. Mr Mannas says that he telephoned Aon in April 2002 and asked if he could “withdraw any monies from his contributions to the Scheme” but was told that this was not possible.  He says that he was not told to put any request in writing.  After speaking to an independent financial adviser, Mrs Mannas telephoned Aon again on behalf of her husband and was told that the Trustees were refusing any early retirement requests.

49. Alexander Forbes Trustee Services Limited was appointed, on 7 October 2002, as the Independent Trustee to the Scheme, to act with the existing individual Trustees.

50. By a letter to the Independent Trustee, dated 14 November 2002, the Actuary confirmed that all of the Scheme’s investments had been transferred to gilts by 25 September 2002.  The Actuary set out the funding position of the Scheme on the normal equity backed MFR basis and the alternative gilt backed MFR basis.  The Actuary proposed that the allocation of the members’ share of the fund should be based on the MFR equity backed basis, as at 25 September 2002, and each member’s allocation moved in line with the move in the actual gilt assets until the assets were discharged.  This was stated to ensure that the older members would not be losing out as a result of the change in the transfer value mythology.
51. By a Deed of Removal, dated 19 March 2003, two of the individual Trustees, both of whom were directors of Hutchison, resigned and were removed as Trustees of the Scheme.  The third individual Trustee, the member Trustee, opted to remain a Trustee.  The Independent Trustee has stated that it is its policy to retain co-trustees unless they request to be removed.

52. The Trustees’ Annual Report for the year ended 5 April 2003, shows a fund value of £732,715 and that there were 38 deferred members and two pensioners.  The net decrease of £157,486 from 5 April 2002 was mainly caused by net benefits of £25,489 being paid out of the fund to members during the year and a net decrease in the return on investments of £96,854.
53. By a letter, dated 15 April 2003, the Independent Trustee informed the members of its appointment and that there would not be enough money in the Scheme to provide all of the members with their full benefit promise.  This letter was followed up by a further information letter, dated 28 April 2003, in which the Independent Trustee stated that the assets of the fund were invested in gilts and that the value of the fund was approximately £703,000.

54. The Trustees’ Annual Report for the year ended 5 April 2004 shows a fund value of £720,741 and that were 38 deferred members.  The net decrease of £11,974 from 5 April 2003 was mainly caused by net administrative expenses of £35,560 which had been offset by a net return on the assets of £23,586.
55. A valuation of the Scheme, as at 4 May 2004, showed a gilt backed MFR valuation of 59%.
56. By a letter, dated 25 June 2004, Aon informed Mr Mannas that the current non-guaranteed transfer value of his benefits was £40,785 and that the amount had been reduced to reflect the current deficit of the Scheme.  Aon stated that the Trustees recommended that independent financial advice should be obtained before making any decision to take a transfer out.  A Transfer Details Sheet showed Mr Mannas’ pension at his leaving date as £2,437.78 per annum and notes stated that there were insufficient funds available to provide for any revaluation of the pension.
57. The Trustees’ Annual Report for the year ended 5 April 2005, shows a fund value of £725,947 of the Scheme and that there were 38 deferred members.  The net increase in the value of the fund of £5,206 was caused by mainly by net returns on investments of £37,215 exceeding administrative expenses.
58. On 29 June 2005, £600,000 was paid to Legal and General Assurance Company Limited as an interim payment for the purchase of the deferred members’ benefits to be bought out from the Scheme.  The remainder of the fund is being held to cover transfer values that have been requested by members and the final expenses of winding up the Scheme.
59. The Trustees’ Annual Report for the year ended 5 April 2006 shows a fund value of £733,896 and 38 deferred members.  The net increase in the value of the fund of £7,949 was caused mainly by net returns on investments of £55,446 exceeding administrative expenses.
60. On 4 October 2006, the Independent Trustee stated that the Scheme remained funded 59% on the gilt MFR basis. 

61. Complaints were made by some members of the Scheme, including Mr Mannas, in 2004, to OPRA and the Pensions Regulator (the successor of OPRA) about various matters that had concerned the running of the Scheme.  No action was taken by the Pensions Regulator with regard to any of the issues raised.
62. The current Actuary to the Scheme estimates that Mr Mannas will receive about 35% of his full benefits should he retire at age 65.  The amount of his final pension will depend upon the type of pension to be taken and will be subject to the monies available for the purchase of his benefits when the Scheme is finally wound up. 
63. Mr Mannas says that:

63.1
he believes that that Hutchison and Aon agreed to contribute to the shortfall in the fund of the Scheme but did not do so;
63.2
he does not understand how the Scheme that was in surplus could end up in a substantial deficit situation with a fund that had reduced to under half of its value;
63.3
two of the individual Trustees, who were directors of Hutchison, were in a position of a conflict of interests over the deficit situation of the Scheme and should have resigned and been replaced; and
63.4
the member Trustee was not a Member Nominated Trustee, as required under the Pensions Act 1995, and therefore the ordinary members of the Scheme were not represented at the Trustees’ meetings. 
64. The Independent Trustee says that:

64.1
the Independent Trustee was fully aware of the apparent confusion between the Trustees at the time and Aon about the winding up date of the Scheme;

64.2
a thorough investigation was carried out by the Independent Trustee, Aon and legal advisers but no irregularities in the running of the Scheme prior to the appointment of the Independent Trustee were discovered;
64.3
the Independent Trustee refutes any allegation that the funding of the Scheme has fallen during its period of stewardship;
64.4
the basis on which liabilities were assessed changed from mixed asset classes to gilts and then to a buy-out basis making comparisons difficult; and

64.5
as the Scheme will be in deficit on final winding up, an application has been made to the Financial Assistance Scheme.
65. Aon says that:
65.1
any confusion and delay about the winding up date of the Scheme between 5 April 2000 and 1 November 2001 did not cause any injustice to Mr Mannas, as any transfer values were not affected by the setting of a wind up date;  
65.2
investment advice was given to the Trustees;

65.3
after the switch of the Scheme’s investment to gilts was agreed, the equity markets fell before the switch was completed, which was not a matter within the Trustees’ or Aon’s control;

65.4
any losses to be suffered by Mr Mannas will mainly have been caused by the adverse investment experience of the Scheme; and 

65.5
Mr Mannas’ requests for early retirement were fairly denied.
66. With regard to paragraph 42 above, the Independent Trustee says that it now appears that Aon did not adjust its fees and that it is to pursue this matter with Aon. 

CONCLUSIONS
67. Understandably, Mr Mannas is disappointed that he is to receive substantially reduced benefits from the Scheme and his complaint to me can be seen to have mainly been caused by a lack of explanation of why that has happened.
68. With the benefit of hindsight, Hutchison and the Trustees ought to have provided more information in the Announcement Letter issued to the members in April 2000, to explain why the decision had been taken to cease the accrual of pension benefits in the Scheme.  Although there is no legislative requirement that this additional information should have been given, it would have made the members aware of the unexpected deficit situation that had been identified by the 1999 Valuation, and the sudden adverse funding situation that Hutchison and the Trustees had been faced with.  At that time, assurances could have been given that appropriate steps were being taken to address the situation.
69. Similarly, the same applied when Hutchison issued the Announcement Letter in January 2002, which informed the members only that the Scheme had been discontinued with effect from 1 November 2001 and that further information was to follow. That information did not immediately follow, as Hutchison entered into Administrative Receivership, on 23 April 2002, and a delay then occurred while the Independent Trustee was appointed.  Consequently, it was not until 15 April 2003, a year later, that the Independent Trustee was in a position to formally inform the membership that the Scheme had insufficient funds to meet the full liabilities.  In the meantime, the members were left in a state of uncertainty about the security of their benefits, as Aon’s administration department could not provide them with any information about the Scheme, other than that early retirement requests were being refused and that reduced transfer values were being offered.  Another 14 months passed by before Aon provided the members with the options that were available from the Scheme, these being either reduced cash equivalent transfer values or non-quantified amounts of pension benefits to be purchased from an insurance company.

70. It is not, therefore, surprising that the members, including Mr Mannas, were left frustrated at the lack of transparency about the Scheme and the security of their benefits.  
71. I now turn to the particular matters that Mr Mannas has complained to me about.  
72. The first is whether the confusion between the Trustees and Aon caused an unnecessary delay in the winding up of the Scheme.  The notes of the Trustees’ meeting held on 31 January 2000 do not persuade me that the Trustees made a decision that the Scheme was to be discontinued with immediate effect, only that the Scheme was to be “terminated as soon as possible”.  Indeed, the minutes went on to state that “Thereafter, the Scheme would be continued in its closed state or wound up.”  In the event, the Scheme was made paid-up with effect from the later date of 5 April 2000, with the Death in Service Benefits continuing until a decision was made about whether to replace the Scheme with a new arrangement.

73. From Aon’s point of view, no discontinuance date could be established until the calculation of the possible Debt on the Employer, as required under the MFR legislation, was carried out.  The establishment of the discontinuance date, and MFR date for the Debt on the Employer, effectively dragged on until Hutchison eventually notified the Trustees that the Scheme was to be discontinued with effect from 1 November 2001.  I do not see that there was any maladministration with regard to apparent confusion that occurred during the interim period, which may have caused a delay in the in the establishment of a discontinuance date, and Aon has stated that the commencement of the winding up process was well progressed before the expected date of the discontinuance of the Scheme was decided. 

74. The second matter Mr Mannas has complained about is that the Trustees and Aon failed to monitor and safeguard the investments of the fund.  The monitoring of the investments was an issue that first arose at the Trustees’ meeting held on 12 December 2000, when it became apparent that the funds invested with Newton were not performing well, and the matter became a matter of dispute between the Trustees and Aon.
75. As the Administrator of the Scheme, Aon had no responsibility for the monitoring of the Scheme’s investments.  That was, however, a responsibility of the Trustees.  Arguably, in its role of financial adviser during the period of the discontinuance discussions, Aon ought to have been closely monitoring the performance of the investments.  Regardless of who may have been right or wrong, the Trustees and Aon reached a provisional settlement about the dispute in October 2001 (see paragraph 33 above) and a final settlement was agreed and accepted, and should have been put in place by February 2002 (see paragraph 42 above).  The Independent Trustee says that it now appears that Aon did not adjust its fees and it is to pursue the matter with Aon.  In my view, this is the appropriate course of action that should be taken, as it is a responsibility of the Independent Trustee to collect any monies due to the Scheme.
76. With regard to the safeguarding of the Scheme’s investments, the Actuary had recommended to the Trustees, as early on as in his letter of 14 September 2000, that investment advice should be obtained.  Investment advice was duly provided to the Trustees by ICP from 18 December 2000 onwards.  The main recommendation made by ICP was that the Scheme’s investments should be moved to gilts on an MFR basis in order to protect the Scheme against fluctuations in the values.  In the event, the Trustees did not heed that advice and continued on with the existing investment strategy in the hope that the performance would recover, which the Trustees believed could have been in the best financial interests of both Hutchison and the members of the Scheme.  The downside of this strategy was that the investment performance could deteriorate further, which would result in a larger MFR Debt on the Employer.  This was, however, a risk that Hutchison and the Trustees were prepared to accept.  Unfortunately, the decision proved to be wrong and the investments were not finally switched to gilts until after Hutchison had ceased to trade.  By then the performance of the investments had deteriorated even further.

77. The fact that the Trustees did not immediately follow the investment advice and the recommendation made by ICP is not maladministration.  Certainly, the failure to have followed the recommendation does not, in my judgement, amount to gross negligence or wilful misconduct, i.e. being a reckless or negligent failure to act with regard for the consequences, as required under Clause 6(E) of the Trust Deed of the Scheme.  Only with hindsight is it now possible to see that the decision to continue with the original investment strategy was the wrong choice.  
78. Whereas the 1996 Valuation had shown the Scheme to have a small surplus of £4,000, the 1999 Valuation, which took into account the increased liabilities caused to the Scheme by the withdrawal of tax relief on UK dividends, the lower prevailing interest rates and the current economic outlook, shows that the comparative calculations eliminated the 1996 Valuation surplus.  Thus, on the new basis, the Scheme had not been in surplus after 1996.

79. The 2000 Valuation showed an improvement in the funding position of the Scheme and the accounts for the Scheme for the year ended 5 April 2000 show that the value of the fund at that date was £1,782,620.  By 5 April 2003, when the investments had been switched to gilts, the fund value had reduced to £732,715.  The reduction in the value of the fund of £1,149,905 during the three year period was caused by benefits being paid out for members of £680,753, losses on investments of £278,197 and the reminder of £90,955 being mainly for the various expenses incurred, net of other income and payments made during the period.  This provides the answer to the point raised by Mr Mannas in paragraph 62.2 above and explains why the Scheme has more than halved in value.
80. The losses on investments during the period explains why Mr Mannas and the other remaining members of the Scheme will now receive much reduced benefits when the Scheme is finally wound-up.

81. The third matter that Mr Mannas has complained about is that he says that he was refused early retirement by Aon from the Scheme after the Announcement Letter about the discontinuance of the Scheme was issued by Hutchison in January 2002.  At that time, Mr Mannas was still in the active service of Hutchison and his request for early retirement was not unfairly or wrongly refused by Aon, as Rule 5 of the Rules of the Scheme required that he had to be no longer an employee of Hutchison.  Mr Mannas also says that a second request for the release of his early retirement benefits was made in April 2002, and that was again refused.  This was around the time that Hutchison had entered into Administrative Receivership and he was told by Aon’s administrative department, after obtaining advice from an independent financial adviser, that the Trustees were refusing requests for early retirement on the advice of the Actuary.  This was neither unfair nor wrong, as the Scheme was in a deficit situation and no longer had a sponsoring employer to meet that deficit.  Until the actual levels of benefits available to the members could be determined, it was not possible for the Trustees to release any early retirement pensions.  I note that Aon says that Mr Mannas should have been told that he could apply in writing for a reduced transfer value and that he was not provided with a quotation of his transfer value until some 14 months’ later.

82. Mr Mannas has asserted that the individual Trustees, who were also directors of Hutchison, should have resigned from their positions as Trustees because of being in a situation of potential conflict of interests.  Aon pointed out to the Trustees, in the Trustees’ Meeting held on 12 December 2000, that they could be in such a situation and independent legal advice about this was obtained.  It is almost inevitable that at certain times during the running of a scheme, employer sponsored Trustees will find themselves to be in a position of a conflict of interests.  However, that does not mean that they should resign as Trustees, but it does mean that they should properly recognise their dual responsibilities and ensure they objectively undertake their Trustee duties with the members’ best interests at heart.  In this case, the Trustees found themselves in a difficult and complex situation because of the unexpected deficit revealed by the 1999 Valuation.  Clearly, both Hutchison and the Trustees wished to provide the members with their full pension entitlements and that is why they had intended to continue on with the Scheme in a paid-up form.  Sadly this proved not possible due to the continued poor trading experience of Hutchison, which eventually led to its entering into Administrative Receivership, and the continued poor performance of the investments of the Scheme.
83. Finally, Mr Mannas says that the Member Nominated Trustee requirement under the Pensions Act 1995 was not conformed to by the Scheme.  Whilst this may have been so, one of the Trustees was a member Trustee and, although not properly nominated in conformity with the Pensions Act 1995, the member Trustee nevertheless represented the interests of the other non-director members of the Scheme, which was the main intention of the legislation.  I do not see, therefore, that the failure caused any injustice to the other non-director members of the Scheme. 
84. Whilst I have every sympathy for Mr Mannas and the other members of the Scheme that their benefits will be substantially reduced when the Scheme is finally wound up, although I have noted that an application is being made to the Financial Assistance Scheme which may be able to assist, I am unable to find, however, that the situation in which Mr Mannas finds himself has been caused by any maladministration on the part of the Trustees or by Aon, the latter in its capacity of the Administrator of the Scheme.  It may not be much consolation to Mr Mannas and the other members of the Scheme but at least this Determination will provide an explanation of how that situation has come about.  
CHARLIE GORDON

Deputy Pensions Ombudsman

3 September 2007
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