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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Talbot

	Scheme
	:
	Gresham Group Pension Scheme

	Respondent
	:
	Norwich Union Life and Pensions Limited


MATTERS FOR DETERMINATION
1. Mr Talbot complained that, from the time his membership of the Gresham Group Pension Scheme (the Scheme) ceased due to the change of ownership of his employer, the administrators of the Scheme at that time, Norwich Union Life and Pensions Limited (Norwich Union), repeatedly and deliberately withheld facts and information from him.  Mr Talbot asserts that, as a result of that information being withheld from him, his position was prejudiced and he considers he should be able to have the opportunity to take a pension of £8,300 from December 2001 or a pension of £18,000 when he reaches the age of 65.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

3. Mr Talbot was employed by Gordon Audio Visual Ltd (GAV) on 29 March 1976, a wholly owned subsidiary of Gresham Management & Investment Co Ltd (Gresham).  At all relevant times before about the end of December 2002, Mr Talbot was a director of GAV.  Gresham was the principal employer and also the corporate trustee of the Gresham Group Pension Scheme (the Scheme), of which Mr Talbot was a member.  
4. In October 2001, Mr Talbot received an annual statement of his pension benefits as at 1 October 2001 which showed that his normal retirement date was 3 June 2013 and his normal retirement pension would be £18,113.40 per annum.  The statement included,
“Here is your annual statement of your benefits as at 1st October 2001.  It is intended for your information only and, while every effort has been made to ensure its accuracy, it confers no rights to benefits and these will only be paid according to the governing documents, legislation and the appropriate Authorities practice in force at the time.

… If you have any queries about this scheme or your benefits…please contact:-

Trustees of Gresham Group PS …”.
5. Mr Talbot says that he telephoned Norwich Union in December 2001 and asked about what his pension entitlements would be after the scheme was closed if he took his pension at that time and if he took his pension at age 65 assuming that no further contributions were made.  At that time, Mr Talbot was involved in the sale of GAV to new owners.  Mr Talbot says that, one or two days later, Norwich Union telephoned and advised him that around £8,350 per annum would be available to him if he took his pension benefits at that time and £18,500 per annum if he took his pension at age 65.  Norwich Union says that it is unable to confirm or deny that telephone conversation took place.  
6. On 28 December 2001, GAV was sold to the Phenomenon Group.  As GAV had ceased to be a member of the Gresham Group, Mr Talbot’s entitlement to membership of the Scheme ceased, with effect from 1 January 2002.  
7. A memorandum sent to all staff, including Mr Talbot, dated 14 January 2002 stated,

“Due to the change of ownership, with effect from 1st January 2002 your membership of the Gresham Group Pension Scheme has ceased.

New arrangements are being planned with the intention of carrying on with a new scheme to take effect from that date.
To this end a meeting has been arranged for Wednesday 23rd January at 1pm when [a representative of] Norwich Union will give a presentation to explain how all this will affect each of the existing Scheme members.  She will also be available after the presentation to assist each individual member.”

8. Mr Talbot says that he discussed with the representative of Norwich Union at the 23 January 2002 meeting his concerns regarding his job. He explained about the quotations he had been given by telephone in December 2001 and asked the representative to seek confirmation of the amounts.  Mr Talbot says he never received any reply.

9. Gresham triggered the wind up of the Scheme on 31 January 2002.  

10. Mr Talbot sent a letter to Norwich Union on 3 April 2002 which included,

“So that I can consider my options I would be grateful if you would confirm the monies I would be likely to receive from the former Gresham Scheme.  Prior to Christmas your office calculated that I would receive around £8,350 per annum if I took the pension now or around £18,000 per annum if I left it frozen until I am 65 years of age.”
Norwich Union did not acknowledge Mr Talbot’s letter.

11. Mr Talbot wrote again to Norwich Union on 18 July 2002 and said,

“I am writing to you as a matter of urgency as it is now seven months since my final salary pension scheme was closed following the sale of the company to the new owners.  

Just prior to completion of the sale, I contacted your office to enquire what sort of income I could expect if I took early retirement.  Your representative in Norwich informed me that I would receive in the region of £8,300 per annum if I took my pension at the end of 2001 or slightly over £18,000 per annum if the scheme was frozen…

I therefore request that you reply immediately to this letter and furthermore confirm that the payments I would be entitled to are at least in line with the illustrative figures I have been given.”

12. Norwich Union responded on 21 August 2002 and said,
“Whilst I agree that seven months is a long time to wait for information it must be put into context that it can take between 2 - 3 years to fully discontinue a scheme of this type.

Unfortunately, we cannot provide individual member quotations in isolation without first having calculated the benefits and solvency levels of the scheme as a whole.

We are currently awaiting guidance from the trustees on a point that will affect the above calculations and will remind them again regarding this.

I should point out that we are not able to correspond in any great detail with members of the pension scheme as our contract is a confidential one which is with the trustees of the pension scheme.

In light of the changes that have occurred with the Gresham Group we shall now be dealing with the following person:-

[the Managing Director]

Phenomenon Ltd
……

All future enquiries should be directed through this route so that the trustees can be kept appraised of the situation.

With regards to any expected level of benefits, I am afraid that the benefits available to you will not be known until we are in a position to do guaranteed scheme figure calculations.  Any previous illustrations may not be representative of the benefits available to you upon the final discontinuance of the scheme.”

13. Mr Talbot was made redundant by GAV in September 2002.

14. Norwich Union wrote to Mr Talbot on 26 October 2002 , following a telephone call from him on 23 August 2002, and said,

“I am writing to advise you that the Trusteeship under the above scheme has been resolved, and I can confirm that Gresham Management & Investment Company Limited are still authorised to deal as Trustees of the scheme.

The current address that our correspondence is forwarded to is:-

[Mrs R] 

Gresham Management & Investment Company Limited

……
Due to the confidential contract between Norwich Union and the Trustees, I am unable to disclose any further information to you regarding the above scheme, however I can advise that I have today written to Gresham Management & Investment Company Limited regarding the option of you early retiring from the scheme, and you should hear from them shortly regarding this.”

15. Gresham was dissolved on 8 July 2003.  Gresham was not insolvent and therefore no insolvency practitioner (in relation to the company functions) or independent trustee (in relation to the trustee functions) was appointed.  
16. On 16 July 2003, Mr Talbot wrote to Mrs R (who was the person who was operating the Scheme until such time as the winding-up had been completed) and asked to be provided with figures of how much his pension would be if he took it early and how much his pension would be if he waited until retirement age.  Mrs R requested Norwich Union to provide those figures, and it did so in a letter dated 26 September 2003, a copy of which was passed on to Mr Talbot.  The estimated quotation of benefits available to Mr Talbot was,

“Option 1: A pension of £3253.20 pac payable monthly with the first payment being 1 October 2003.  The pre 97 benefits escalate at 3% pac and the post 97 benefits increase each year in line with the Retail Prices Index or 5% pac whichever is the lower (subject to a minimum of 3% pac).

Option 2:  A tax-free cash sum of £27,787 with a reduced pension of £2191.92 pac.  The monthly payment and increases remain the same as in option 1.
This quotation is based on the members 100% MFR value only as determined by the actuary the amount being £85,344.89.”

17. Mr Talbot wrote to Norwich Union on 5 October 2003, and also copied his letter to Mrs R.  He said,

“[Mrs R] has forwarded me a copy of your letter dated 26th September 2003.  Unfortunately it only goes part way in providing me with the information that I require.  More importantly, the figures are not the same as those conveyed to me by your office in mid December 2001…  The answers that I seek to have clarified are as follows:

(a) Firstly, your illustration does not confirm what my Pension entitlement will be if left to mature at 65 years of age.

(b) Secondly, it would also be helpful to receive a figure for my projected pension at 60 years of age.

(c) Thirdly, and most importantly, I want [to] know why you are not offering figures along the lines of the amount I was quoted in December 2001?  This being £8,350.00 per annum and £18,500.00 per annum at 65 years of age.”

18. Mrs R wrote to Mr Talbot on 10 October 2003 and said that the figures quoted in 2001 would have assumed he and GAV would have continued to make payments into the Scheme until he had reached retirement age which would have given a significantly higher pension quotation.

19. Mr Talbot wrote again to Norwich Union on 5 November 2003, as he had not received a response from it to his 5 October 2003 letter.  Mr Talbot stated,

“A month has now passed since I wrote to you seeking more detailed information regarding the status of my pension entitlement, and still no further news from you.

For the record it was myself that introduced the purchasers of Gordon Audio Visual to [the former owners], only to be made redundant a few months later by the new owners…

I cannot see why I am still having to wait for further answers to my reasonable and important questions.”

20. Norwich Union replied on 11 November 2003 and stated,
“As the scheme is in the early stages of wind-up I cannot at the moment provide you with any guaranteed benefits at this time, however, the following may go some way to answering your questions.

I will take your questions in turn:-

(a) I cannot tell you for definite what your benefit will be at age 65 as this depends upon the movement of the Retail Price Index between 27 December 2001 and age 65.  However, assuming a maximum LPI amount of 5% it would be in the region of £6,900.00 per annum.  This figure is for illustration purposes only and is not guaranteed to be the actual amount payable which will no doubt be less.  The minimum amount payable will be in the region of £4,000 per annum which again cannot be guaranteed at this moment in time.

(b) We have already supplied an illustration for this.

(c) Any benefits quoted to you prior to the scheme winding up are now irrelevant.  The scheme will not be here to provide you with pension benefits so, as with the other members of the scheme, the pension that can be secured for you will depend on what type of policy your monies are eventually transferred into.

Whilst the scheme was ‘live’ then it would have funded for your promised benefit but now that this funding has ceased the scheme will provide you with a pot of money calculated by the scheme actuary.  Unfortunately it is extremely unlikely that this pot will secure anything close to your expectations.

At the moment we are waiting for details from the scheme trustees in order to progress the scheme into the next stage of calculating guaranteed scheme figures.”
21. Mr Talbot wrote again to Norwich Union on 17 November 2003.
“Thank you for your letter of the 11th November providing me with a further explanation as to what is going on, something your Chairman’s office was unprepared to provide when they wrote to me on 15th August 2002.
Needless to say I am devastated by the content of your letter which confirms my worse suspicion…

At the time of the sale of Gordon Audio Visual, it was [the Gresham directors’] wish that only two other members of staff were made aware of the sale taking place.  At no time were there any discussions with me as to the possible effect the sale would have on my pension entitlement.

I cannot accept that the benefits quoted to me in December 2001 are irrelevant because when I spoke to one of your colleagues it was on the basis of the scheme being closed.  I therefore had no problems at the time as I was led to believe that I would receive in the region of £18,000 per annum at 65 years of age.

[The Managing Director of GAV] was in the privileged position of coming up to his 65th birthday on the 12th January 2002 and secured his full two-thirds final salary pension at that time.

It is therefore not reasonable to expect me to receive anything less than my full entitlement for which I have worked so hard to achieve.

In January 2002 when [the representative of Norwich Union] was invited by the new owners to start a stakeholder pension (which after two months the new owners could not afford to fund) I was asking her then for information as to how we stood...

I am now of the opinion that the continual delay in answering letters, taking months to get the barest of information from your offices, has been a deliberate ploy…”
Norwich Union did not respond to Mr Talbot’s letter.

22. Mr Talbot then sought assistance from the Pensions Advisory Service (TPAS), which wrote to the Trustees and Norwich Union.  Mrs R replied on behalf of the Scheme and said,

“Mr Talbot was a director of Gordon Audio Visual Limited, which was a wholly-owned subsidiary of Gresham Management & Investment Co Limited.  The subsidiary company was sold on 28th December 2001.  As Mr Talbot and all the other employees from that date were no longer employees within the Gresham Group of Companies he and they were no longer eligible to be members of that Pension Scheme.  As a director, he was heavily involved in the sale of the Company and at that time he requested from Norwich Union a quotation for his pension.  As the insurance company were unaware of the projected changes the quote they provided him with was given as if both him and the company would continue to make contributions until he was 65 years old.  This quote would naturally be considerably higher than the one which has just recently been issued by Norwich Union as no further contributions have been made in the last two years.  I have tried to explain this to Mr Talbot, but obviously to no avail.

After the sale of Gordon Audio Visual, the only employee in the Group was Mr H… therefore it was no longer feasible to the Scheme to continue to operate and also it was decided to wind-up Gresham Management & Investment Co Limited.”

23. Norwich Union’s response of 19 January 2004 to TPAS stated,

“I note that you have issued a letter to the trustees of the above scheme asking for various information.  However, our Legal area have recently carried out a company file search, the results of which may assist you with your reply to the member.

The company file search was obtained on 31 December 2003 and shows that Gresham Management & Investment Company Limited was actually dissolved on 1 July 2003.  As Gresham Management & Investment were the Principal Employer and the trustees in this case, there is no one with whom Norwich Union can now deal with in relation to the winding up.

No independent trustee was ever appointed as Gresham Management was not insolvent and therefore no Insolvency Practitioner was appointed.

Our Legal area have therefore now advised us to involve Opra in respect of dealing with the winding up of this scheme.  We are therefore now in the process of liaising with Opra to obtain their requirements and provide this necessary information for trustees to be appointed by them.  Obviously, until this has been done, we are unable to proceed with the winding up of this scheme.”

24. Independent Trustee Services (ITS) Limited was appointed by the Occupational Pensions Regulatory Authority (OPRA) as Trustee of the Scheme on 15 November 2004.
25. ITS submitted an application to the Financial Assistance Scheme (FAS) and it was decided on 19 June 2006 that the Scheme qualified for financial assistance in respect of those members who satisfy the FAS criteria. 
26. ITS sent an announcement to the members of the Scheme on 8 November 2006 titled “Announcement No. 3” which included,
“Funding Position
On 24 March 2006 ITS received the Scheme’s discontinuance valuation from the Actuary.  This showed that as at 6 October 2005 the Scheme was 74% funded by reference to the statutory Minimum Funding Requirement (‘MFR’) but only 24.5% funded by reference to the more stringent buy out basis.

The Actuary estimated, at that time, that members would, on average, receive only 24% of the benefits they were expecting from the Scheme.

As you will see the MFR basis does not reflect the true cost of securing members’ benefits.

………………

Benefit Settlement
ITS asked the Actuary to investigate and recommend an appropriate insurance company to buy out the Scheme’s benefits and to consider if benefits can be improved from where the investments are currently held.

ITS has accepted his recommendation to secure your benefits with Legal & General (L&G).  ITS will shortly disinvest the Scheme’s remaining assets and transfer these, less an amount to cover the costs of concluding the Scheme’s winding up, to L&G.

In due course you will receive an individual policy document from L&G, which will set out the pension you will receive from your normal retirement date and the options you have in relation to it.

We will tell you when this transaction has been completed in a future announcement.”
SUBMISSIONS

27. Mr Talbot submits:

27.1. Norwich Union has a case to answer, particularly during the period December 2001 and January 2002, when its representative at the 23 January 2002 meeting deliberately, and possibly on instructions, avoided answering his questions and that prevented him taking his pension in January 2002.  If the facts of the winding-up of the Scheme had been explained to him prior to it happening, he would most definitely have sought to take the pension even before the sale of GAV took place; but following his telephone conversation with Norwich Union in December 2001 he felt there was no immediate need to do so.

27.2. During his telephone call with Norwich Union on 21 December 2001, he made it known to the gentleman he spoke to that his pension illustration was to be based on the fact that the scheme would be closing.
27.3. He took the figures given to him in December 2001 by Norwich Union by telephone, to be the amount of pension entitlement that he had accrued and that the lower figure of £8,300 per annum would be available at any stage before his 65th birthday.  At no time was he informed it would alter if the Scheme was closed, nor was it pointed out to him that the pension would be dependant upon sharing out the funds between those already retired, and that the residue would be shared between those remaining.  He says that, if the workings of the Scheme had been explained, he would have been able to approach [the former Chairman of Gresham] and negotiate taking his pension prior to the completion of the sale of GAV.  The Managing Director had secured his pension when negotiations of the sale of GAV were under way.
27.4. Norwich Union deliberately prohibited him from being given reliable information which should have included instructions referring him to the former Trustees during the initial 18 months prior to their relinquishing their trusteeship.  Throughout that period, he was under the misguided impression that he had to deal with Norwich Union, as his correspondence to it shows.

27.5. Norwich Union failed to re-direct his enquiries from the outset back to the Trustees.  Had it told him to do so at any stage during the period between January 2002, when the Scheme was closed, until Gresham relinquished the Trusteeship, he naturally would have followed that route. 
27.6. Norwich Union’s suggestion, in its letter of 21 August 2002, that he should address his concerns to Phenomenon Limited, demonstrates how out of touch Norwich Union was, as the person referred to was the new Managing Director of Phenomenon Limited which had purchased GAV and had nothing to do with the Scheme.
27.7. Prior to the sale of GAV, there was no discussion or consultation by the trustees with him or any other members of staff.  Other than those required to be involved, including himself, the majority of staff members were not informed of the sale of GAV until the new owners were introduced on 2 January 2002.

27.8. Norwich Union failed to provide him with the necessary information to make informed decisions and therefore should provide him with an annual pension of £8,300 per annum backdated to 27 December 2001.

27.9. His status in the Company was that of a junior director.  But as the Company had a sole owner who they seldom saw, he had no say or input in the financial running of the Company nor was he party to the contents of the agreement that was signed on completion of the purchase.
27.10. The meeting with Norwich Union's representative on 23 January 2002 was in two parts; firstly, a collective meeting of all the staff of the merged companies outlining plans to offer a stakeholder scheme which, after two to three months, the new owners could no longer afford, and secondly, a one to one meeting with Norwich Union’s representative for former members of GAV to discuss their own particular situation. Mr Talbot used that opportunity to seek confirmation of the figures he had been quoted over the telephone in December and clarification of his position. 

27.11. Had Norwich Union’s representative advised him at that meeting that those matters should have been dealt with by the Gresham Trustees, they could have extended the meeting to include both the Gresham administrator and the managing director and Trustee who were both in the building at the time.  Further, if he had been told that he needed to address his concerns to the Trustees, he would have had eight days before the winding-up in which to draw his pension early under the terms of the Scheme, or the winding-up process could have been delayed.

27.12. It was the lack of action by Norwich Union’s representative at the 23 January 2002 meeting that has resulted in the loss of the majority of his pension which, with the agreement of the Trustees, he could have taken at that time having contributed to the Scheme during his 26 years of service to the Company.
28. Norwich Union submits:

28.1. Its files for the Scheme were sent to the Independent Trustee on 21 December 2004 and as such it does not have paper records for the Scheme.  Neither the Independent Trustee nor the new administrators of the Scheme were able to locate documentation relating to Mr Talbot’s concerns.

28.2. It does not believe that it has been at fault in the matter and does not believe the complaint should be upheld.  Whilst it sympathises with Mr Talbot, its view is that it has carried out its administrative duties correctly and it can find no evidence that he has been prejudiced as a result of any action on its part.

28.3. Its contract is with the Trustees; it is a confidential relationship with the legal owners of the policy and Norwich Union would not generally correspond directly with a member without receiving authorisation from the Trustees.
28.4. It was the administrator of the Scheme and it would not provide advice or recommendations to individual members on what action they should take.  As administrators, Norwich Union would provide information about possible Scheme benefits if requested to do so by the Trustees.

28.5. Mr Talbot’s first letter to Norwich Union was on 3 April 2002, which was after the Scheme had been discontinued and winding up had been triggered.  However, as that letter was not acknowledged by Norwich Union, it is not clear that it was received, although his letter of 18 July 2002 was received and acknowledged.
28.6. When contacted by an individual member, Norwich Union’s response would be to refer the member back to the Trustees in the first instance.

28.7. On 21 August 2002, Norwich Union explained to Mr Talbot that it was unable to correspond in great detail with him and he was referred to a particular person at Phenomenon.  Norwich Union also explained that it would deal with the Trustees directly since its contract was with the Trustees.  Further contact details were given to Mr Talbot on 26 October 2002 when he was referred to the person who was handling the Scheme’s administrative tasks and it was explained to him that he would need to make requests via the Trustees.

28.8. Norwich Union referred Mr Talbot to the Trustees of the Scheme when contacted by him.  It cannot see how its actions have prejudiced Mr Talbot’s position.  It is clear that, from 26 October 2002, when Mr Talbot was provided with contact details for the Trustees, he does not appear to have contacted the Trustees until 14 July 2003.  And that correspondence took place after the winding-up of the Scheme had commenced and hence could not have affected the position of Mr Talbot’s benefits in respect of the Scheme wind-up.
28.9. Any benefits quoted to Mr Talbot in the benefits statement in October 2001 or by telephone in December 2001, prior to the commencement of the winding-up, would have been based on information available at that time.  Once the Scheme commenced winding-up, such benefits would not be available.

28.10. The Scheme assets were insufficient to meet its liabilities and therefore Mr Talbot’s scheme benefits were reduced in accordance with the statutory priority order under section 73 of the Pensions Act 1995.

CONCLUSIONS

29. Mr Talbot complained that, from the time his membership of the Scheme ceased, Norwich Union repeatedly and deliberately withheld facts and information from him and that, as a result, his position was prejudiced in that he had relied on the incorrect information given to him in December 2001 about his pension entitlements in believing there was no immediate need for him to take his pension at that time.  He says that, if the facts of the winding-up of the Scheme had been explained to him prior to it happening, he would most definitely have sought to take his pension even before the sale of GAV took place.

30. I have not been provided with any evidence that Norwich Union deliberately withheld any facts or information from Mr Talbot.  Norwich Union had not been advised by Gresham that GAV was being sold to new owners prior to the sale occurring so it could not provide any information to Mr Talbot regarding, for example, the implications of the winding-up of the Scheme.  In any case, as the administrator of the Scheme, Norwich Union was not under any obligation to provide Mr Talbot, as a member of the Scheme, with advice regarding his pension benefits.  
31. It would have been better practice for Norwich Union to have replied to Mr Talbot’s letter more quickly than it did, and it should have provided him with the correct contact details for the Trustees in the first place.  
32. There is no independent evidence to confirm the telephone conversations between Mr Talbot and Norwich Union in December 2001.  In any event, even if Mr Talbot was given quotations based on the Scheme being closed, it does not follow that he is entitled to the benefits quoted to him.  As a matter of law, Mr Talbot is entitled to the benefits calculated in accordance with the rules of the Scheme and relevant legislation.  
33. Even if Norwich Union had provided Mr Talbot with more information about the Scheme’s position, as he says it should have done, it was not anything done or not done by Norwich Union which caused his loss; the reduction in his pension is a result of the Scheme’s closure in deficit.

34. As much as I sympathise with Mr Talbot’s situation, Norwich Union had no responsibility to do more for him than they did, and I am unable to uphold his complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

9 August 2007
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