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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Miss B Bonner

	Scheme
	:
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	:
	NHS Business Services Authority  (NHS Pensions)


MATTERS FOR DETERMINATION 

1. Miss Bonner alleges that NHS Pensions:

· failed to take into account the injury to her lumbar spine when they assessed her application for an injury allowance in 1984;

· failed to enhance her pension entitlement in accordance with the NHS Injury Benefit Regulations 1974 (the Regulations); and

· refused to review her claim without a further doctor’s report. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Regulation 4(1) and 4(2) of the Regulations provide:

Scale of benefit

“4.(1) Benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earnings ability is permanently reduced by more than 10 per cent. by reason of the injury or disease, but, in the case of a person to whom paragraph (5) applies, the Secretary of State shall pay those benefits without regard to any reduction in the person’s earning ability.

(2) Where a person to whom regulation 3(1) applies ceases to be employed as such a person by reason of the injury or disease and no allowance or lump sum, other than an allowance under paragraph (5), has been paid under these regulations in consequence of the injury or disease, there shall be payable, from the date of cessation of employment, an annual allowance of the amount, if any, which when added to the value, expressed as an annual amount, of any of the pensions and benefits specified in paragraph (6) will provide an income of the percentage of his average remuneration shown in whichever column of the table hereunder is appropriate to his service in relation to the degree by which his earning ability is reduced at that date.”  
4. There is no dispute that Miss Bonner suffered a qualifying injury on 27 December 1981.  She went on sick leave from that date until her employment terminated on 21 March 1983.

5. The accident on 27 December 1981 was accepted as an industrial injury for Social Security purposes and her assessment form recorded the injury to be an injury to the coccyx.  A Disablement Benefit was put into payment based on a 5% loss of faculty. 

6. On 9 January 1984, Dr Harrower, the Local Medical Officer, was asked to arrange an appointment to examine Miss Bonner and to provide an opinion on her condition, prognosis and the appropriate band of earnings ability reduction.

7. Dr Harrower recommended that NHS Pensions consult Dr Mulligan, Consultant Orthopaedic Surgeon.

8. Miss Bonner declined to see Dr Mulligan and, instead, an examination was arranged with an alternative Consultant Orthopaedic Surgeon, Mr Birch, in London.  Miss Bonner declined to see Mr Birch and he was, instead, asked to provide a report based on case papers provided.

9. His report, provided on 4 June 1984, stated:

“Opinion

Miss Bonner tells me that she had experienced little in the way of significant problems from her lumbar spine or her back prior to her accident and worked efficiently in a busy post as a District Nurse.  As a result of her accident she has been in a great deal of pain and has suffered considerable disability.  I think it is plain that Miss Bonner suffered a fracture of the coccyx and I think it is also likely that there was some injury to the lumbar spine and that the combination of these two things led to her present pain and disability.  I don’t think treatment by operation is likely to be successful in her case, as some of her pain is coming from mechanical problems in the lumbar spine and some of it is coming from a fracture of the coccyx.  The latter might be helped by partial coccygectomy, the former would be much more an uncertain business.

I have considered Miss Bonner’s history and after examining her and having reviewed these radiographs it is my opinion that she suffered a fracture of the coccyx and also injury to the lumbar spine as a result of her accident and it is this accident which is the cause of her present state of disability.  I should add that the congenital abnormality of an additional lumbar vertebra could be considered a pre-disposing factor, but we know that Miss Bonner suffered very little from back pain prior to this injury.  I would further add that investigations have been carried out to detect the presence of rheumatoid arthritis or other inflammatory causes of her back pain and these have proven to be negative.”  
10. On 4 July 1984, NHS Pensions wrote to Dr Harrower enclosing a copy of Mr Birch’s report.  On 1 October 1984, Dr Harrower provided his opinion on the reduction to Miss Bonner’s earning ability.  He concluded that she fell into band 2 and would suffer an impairment of earnings of between 10% and 25%. 
11. However, when Miss Bonner’s other benefits were taken into account, she was assessed as not qualifying for a payment and this was explained in a  letter issued by NHS Pensions to her in October 1984:
“The regulations provide for the payment of benefit related to the length of your employment in the National Health Service and the permanent loss of earning ability resulting from the injury.  The benefit may consist of a lump sum award plus an annual allowance and is based on the amount of remuneration payable over the final year of your paid employment.  Any reduction in pay because of sick leave is disregarded when calculating the remuneration for the final year.

In your particular case your remuneration for the final year was £5,246.29.  You are assessed as having suffered a permanent reduction of up to 25% in your earning ability due to the injury and you have a total of less than 15 years employment in the National Health Service.
Under the above regulations you are entitled to a lump sum award of an amount equal to 12 ½% of £5,246.29 i.e. £655.79 and a payable order for this amount is enclosed.

An annual allowance is also payable if the aggregate total of any superannuation pension and Social Security benefits related to the injury does not exceed 30% of £5,246.29 i.e. £1,573.89 a year.
On the day after your employment ceased, 22 March 1983, until 28 June 1983, you were in receipt of a superannuation pension of £777.78 a year and Social Security benefits totalling £3,120.54 made up as follows:-

Industrial Disablement 5% Gratuity which is equivalent to £152.57 a year.

Special Hardship Allowance of £21.44 per week = £1,117.94 a year.

Invalidity Pension of £35.48 per week = £1,850.03 a year.

As the total of the pension and benefits exceeds £1,573.89 a year no annual allowance is payable.”

12. On 24 February 2000, NHS Pensions wrote to her giving details of an allowance of £741.31 payable from 11 November 1996 when Incapacity Benefit had ceased:

“On 18 September 1997 you were told that you had been guaranteed an income of £1,573.89.  An allowance is payable if your income by way of any NHS pension and certain Social Security benefits is less than this amount.

I have reviewed your entitlement to an injury allowance because your Incapacity Benefit actually ceased on 11 November 1996.

Our enquiries show that you are (have been) in receipt of the benefits listed below.  If this information is incorrect please let me know or an overpayment may occur which you would have to repay.

	FROM 11.11.96
	CONTINUING
	YEARLY AMOUNT (at the rates applicable when your earnings were reduced) £

	NHS PENSION
	
	832.58

	INCAPACITY BENEFIT
	
	Nil

	INDUSTRIAL DISABLEMENT BENEFIT
	
	Nil

	REDUCED EARNINGS ALLOWANCE/RETIREMENT ALLOWANCE
	
	Nil

	SEVERE DISABLEMENT ALLOWANCE
	
	Nil

	DAMAGES ANNUITY
	
	Nil

	TOTAL
	
	£832.58


As this is less than the guaranteed income, an allowance of £741.31 is payable.  The allowance will attract pensions increase which will be added and paid by the Office of the Paymaster.”

13. Miss Bonner subsequently wrote to NHS Pensions querying the percentages used in the calculation of her injury benefit and, on 5 February 2001, she was provided with a copy of the original award letter issued in October 1984.  
14. In August 2002, Miss Bonner telephoned NHS Pensions about her injury benefit. On 6 August 2002, NHS Pensions replied:

“I am writing regarding your telephone call of today regarding the payment of Injury Benefit Allowance.

This is paid to you because you sustained an injury to your coccyx whilst in NHS employment and is paid from NHS funds.

As you have now reached state pension age you are no longer in receipt of DWP benefits.  You receive Permanent Injury Allowance and NHS Pension.
I understand that in considering you for payment of benefit the council can take Permanent Injury Allowance into consideration as unearned income.….” 

15. In 2003, Miss Bonner wrote to NHS Pensions again about the same matter and a reply was issued on 5 September 2003:

“Please find enclosed copies of certain correspondence sent to you from October 1984 to October 2002 regarding your claim for Permanent Injury Benefits.  The last letter dated 22 October 2002 was in fact a reply to the last letter we received from you dated 14 October 2002.

I believe a copy of the letter dated October 1984, copy enclosed, has been forwarded to you previously and I have highlighted the passage showing the percentage used to calculate your benefits, Band 2, between 11% and 25%.  This letter also states that entitlement commenced on 22 March 1983, the day after NHS employment ceased, but no allowance was payable as NHS pension and other benefits exceeded your guaranteed income.

Our letter dated 24 February 2000, copy enclosed, gave details of allowance payable from 11 November 1996, when Incapacity Benefit ceased.  Please note that the figures quoted are based on rates applicable at your last day of service in the NHS.  The allowance attracts Pensions Increase which is added and paid by the Office of Paymaster….”

16. On 16 October 2003, Miss Bonner wrote to NHS Pensions querying the level of her allowance. On 20 October 2003, NHS Pensions replied saying that it was able to ask its medical advisers to review her caser papers but that, in order to increase the banding, it would be necessary to show that any deterioration in her condition was solely due to the effects of the injury rather than any constitutional factors.  

17. On 28 November 2003, Miss Bonner wrote to NHS Pensions:

“I thank you for your letter of 16 October 1983, comments carefully noted.  Firstly may I apologise for not remembering all the letters I have received since 1983.  I have kept records and letters since 1981 but unfortunately they are not all together and do require some finding…There have been letters and payments of which I thought had come from the DHSS and was to do with disablement benefit but it would appear as though it was from the DHSS it was in fact superannuation benefit…

…You are asking for a letter stating how my condition has deteriorated, I will attach one to this letter.  Secondly the medical report you are asking for should be in the DHSS file which would explain why I was unable to work.  I was in receipt of invalidity benefit from 1982 until 1996, there was never a question asked the DHSS accepted me as an invalid meaning I was unable to work because of injury to my back, the doctors that could answer those questions have long retired, and I am no longer living in Birmingham, I therefore need more clarification here…”
18. Also on 28 November 2003, NHS Pensions wrote to Miss Bonner to say that they had referred her case papers to their medical advisers.

19. In January 2004, NHS Pensions wrote to her GP, Dr Murdoch, about her condition.  Dr Murdoch replied on 17 February 2004 to say she had left his practice in 2002, but records showed that there had not been, since 1997, any referral regarding her back condition.  
20. In February 2002, NHS Pensions wrote to Miss Bonner requesting she provide any recent medical reports that may assist the Scheme’s medical advisers when reviewing her case. 

21. In March 2004, NHS Pensions issued its decision to Miss Bonner:

“After careful consideration of the medical evidence on behalf of the Agency, the Scheme’s medical advisers have assessed you as having suffered a permanent reduction in earning ability of between 11% and 25% because of your work related injury/condition….
…When assessing your permanent reduction of earning ability we cannot take into account age, job availability or disinclination to undertake such employment.  We consider earning capability only.

The Scheme’s Medical Adviser has advised that:
“Having reviewed the medical evidence already on file, and having considered the new medical evidence submitted, namely the opinion of the GP dated 17 February 2004, it is accepted that the relevant medical condition can be wholly or mainly attributed to the duties of her NHS employment.  The applicant enclosed a copy of a report from an Orthopaedic Surgeon.  This was already on file and dated from 4 June 1984.

The GP states that there is no record of any consultations having taken place in relation to her back for a number of years and that there is no evidence of any deterioration of her long standing back problems.  There is no indication of any Specialist involvement in recent years.

The previous medical advisor’s opinion is therefore concurred with.

Band 2 is therefore advised as appropriate.”…” 

22. After completing its review of her second appeal, NHS Pensions wrote to Miss Bonner on 29 September 2004:

“After careful consideration of the medical evidence on behalf of the Agency, the Scheme’s medical advisers have upheld the previous decision and assessed you as having suffered a permanent reduction in earning ability of between 11% and 25% because of your work related injury/condition….

…The Scheme’s Medical Adviser has advised that:
“the subject of the appellant’s further appeal covers issues which have already been addressed by the NHSPA administrator in her communication of 20 October 2003.  These are not medical issues.

The basis of the last assessment made by the medical adviser was that the GP report had indicated that there is no record of any consultation in relation to her back having been made for a number of years.

The appellant has not presented any new evidence to counter this view and therefore the advice of the previous medical adviser remains appropriate.”  

Submissions from: 
Miss Bonner
23. NHS Pensions have ignored the lumbar injury sustained during the same accident when considering her application.
24. NHS Pensions have also used incorrect years of service when calculating her benefit.   In a booklet that she was given it states that service of five years and over should be doubled and extra years of service can be added, which in her case would allow a minimum of 15 years.  NHS Pensions failed to take into account her previous service when calculating her total.

25. Although she had been treated by Mr Mulligan over a lengthy period, his attitude to her on one occasion had changed which made her emotional and hesitant about being referred to him for an examination.
26. She could not attend an appointment with Mr Birch in London as she was unable to afford the day return travel fare.    
27. Mr Birch’s report was not taken into account from the outset which led to the wrong assessment being made from the beginning.  If the right assessment had been made then, she would not have been awarded the lowest grade and would be entitled to a yearly allowance.

28. NHS Pensions continued to request medical evidence supporting a worsening condition but as far as she was concerned that was not the issue, although she is still having problems as she has from the outset.

29. As medical reports support her Incapacity Benefit there should be no question regarding her working capability.

30. NHS Pensions deliberately miscalculated her benefits.  She received £800 as a lump sum for life for disablement benefit, yet they had calculated the amount as £152.57 per year, then to add insult to injury NHS Pensions instructed the DHSS to stop her  hardship allowance.  If the GAD system is correct, the payment of £152.57 per year is grossly unfair.
31. In 2002 she was issued with booklets relating to both ill health benefits and injury benefits and is convinced that the doubling effect is relevant to her injury benefit.  Permanent may mean to age 65 but payment is for life.

32. She was unaware that she had to make separate claims for damages and compensation.  In fact she did not arrange the claim herself, this was arranged for her by her employer.  However, incorrect advice and poor communication between NHS Pensions and their medical advisers led to delays. 

NHS Pensions
33. Miss Bonner’s application was considered under the Regulations.  Broadly speaking, the Regulations provide income protection (in a range from 11% up to a maximum 85%) for NHS employees who suffer a permanent reduction in their earnings or earning ability.  “Permanent” in this context means to age 65. 

34. NHS Pensions accept that Miss Bonner is permanently incapable of carrying out her former NHS duties as a Nurse due to an injury sustained on 27 December 1981 when she slipped on ice whilst out visiting patients.  They also accept that her injury has led to a permanent loss of earning ability (PLOEA) in the range of 11-25%.

35. In order to conduct their assessment of PLOEA, their medical advisers invited Miss Bonner to attend a consultant (with Mr Mulligan) in Birmingham so that he could provide a report.  Miss Bonner refused to see Mr Mulligan and instead gave the name of another consultant, Mr Birch, in London whom she had attended as a private patient.  When invited to see Mr Birch, Miss Bonner declined as she did not want to travel to London.  NHS Pensions requested Mr Birch to provide a report based on his case papers and it is this that has formed the basis of the assessment.
36. Although Miss Bonner asserts that the incident of 27 December 1981 also caused injury to her back (sacrum and lumbar), this was taken into consideration by their medical advisers.

37. When the medical advisers revisited the assessment of PLOEA in 2004, Miss Bonner’s GP reported that he held no record of any consultations in relation to her back for a number of years, that there was no evidence of any deterioration in her back, or indication of any specialist involvement in recent years.  

38. NHS Pensions therefore arrived at the conclusion that the original incident had caused a permanent injury to Miss Bonner, but there was nothing to suggest any deterioration in her condition arising from the incident at work that might have justified an increase to the original assessment.

39. For members of the Scheme, the booklet explains that, for a member retiring on grounds of ill health, existing membership between five and 10 years will be doubled to enhance the pension payable, subject to the maximum membership that might be had by age 65.

40. Doubling of membership to enhance an NHS Pension is a separate consideration to the assessment of an injury benefit under the Regulations which only takes into account the actual total period worked in the NHS.

41. For Band 2 purposes, NHS Pensions calculated Miss Bonner’s total pensionable service as falling between 5 and 14 years.  This included her 6 years 127 days service between 15 November 1976 and 21 March 1983 and the following periods:

14 July 1958-26 June 1959



348 days

18 December 1968-uncertain, credited as

2 years

19 January 1970-7 June 1970



140 days

22 July 1971-10 March 1974



2 years 234 days

42. Reference is then made to the following table contained in the Regulations:

	Date of reduction of earning ability
	Less than 5 years
	5 years and over but less than 15 years
	15 years and over but less than 25 years
	25 years and over

	More than 10% but not more than 25%
	15%
	30%
	45%
	60%


43. Miss Bonner alleges that NHS Pensions deliberately miscalculated her benefits.  When taking into account any state benefits as required by the Regulations, any Industrial Disablement Gratuity is converted to an equivalent annual payment using annuity factors determined by the Government Actuary’s Department (GAD), although this was not the only state benefit that had to be taken into account. 

CONCLUSIONS
44. Miss Bonner alleges that NHS Pensions wrongly calculated her pensionable service and failed to apply a doubling factor in accordance with information provided in a scheme booklet when assessing her entitlement to an injury benefit.

45. There is no evidence to suggest that Miss Bonner’s pensionable service has been calculated incorrectly.  Whilst there is a provision under the NHS Pension Scheme for an enhancement of pension to be awarded by doubling pensionable service in certain circumstances, this facility is not available under the Regulations that govern injury benefit awards.  This part of Miss Bonner’s complaint is not upheld.

46. Although there is no dispute that Miss Bonner qualifies for an injury benefit, she claims that NHS Pensions failed to take into account the injury to her lumbar spine.
47. The decision reached by NHS Pensions in October 1984 was as a result of it receiving the report provided by Mr Birch on 4 June 1984.  In his report, Mr Birch clearly stated that Miss Bonner had suffered a fracture of the coccyx and also injury to the lumbar spine as a result of the accident.  He did point out that a congenital abnormality of an additional lumbar vertebrae could be considered a pre-disposing factor, but emphasised that Miss Bonner had not suffered any back pain prior to the injury.  This report was copied to Dr Harrower who provided an assessment of Miss Bonner’s earnings reduction.  I cannot see therefore that the injury to her lumbar spine has been ignored in the way Miss Bonner claims.   
48. I suspect that, to some extent, Miss Bonner has drawn her conclusion from looking at the DHSS assessment form as this only records an injury to her coccyx.  Some of her recent correspondence to NHS Pensions also alludes to some confusion on her part.  However, NHS Pensions, in their letter of 6 August 2002, did also mistakenly state that her injury benefit had been paid because of an injury to her coccyx when, in fact, the assessment had also taken into account the injury to her lumbar.  This part of her complaint is also not upheld.

49. Miss Bonner also states that NHS Pensions refused to review her application without further medical evidence. Miss Bonner was of the opinion that NHS Pensions had not properly assessed her case from the outset, and did not feel the need to provide any further medical report.  However, as my conclusions reveal, NHS Pensions reached the decision it did fairly, by taking into account fully the injury to her lumbar and her coccyx.  
50. Miss Bonner has indicated that the payment of an Incapacity Benefit from the DHSS should have been sufficient for NHS Pensions to have awarded an injury benefit.  However, Miss Bonner must appreciate that NHS Pensions must offset any such DHSS payments against any likely injury benefit that may get paid from the Scheme.  In her case, this is what NHS Pensions did.   
51. When NHS Pensions wrote to Miss Bonner after reviewing her case, they did request further medical reports.  However, they did so by explaining that their review had concluded she was in receipt of the correct benefit and that the only way she could be entitled to additional benefits would be to demonstrate that her condition had deteriorated.  This was providing Miss Bonner with an opportunity to present any further medical evidence demonstrating that her condition had worsened that might allow an increase to her benefits.  The further report from Dr Murdoch, dated 17 February 2004, did not, however, demonstrate that to be the case.    
52. Although Miss Bonner is concerned that NHS Pensions miscalculated her benefit, I am satisfied that the conversion of the Industrial Disablement Gratuity to an equivalent annual payment has been achieved correctly using GAD annuity factors.

53. Finally, I cannot see that Miss Bonner has suffered from delay in the way that she describes.

54. The complaint is not upheld. 

CHARLIE GORDON

Deputy Pensions Ombudsman

31 May 2007
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