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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M J Bontoft

	Scheme
	:
	Local Government Pension Scheme (the Scheme)

	Respondents
	:
	Lincolnshire County Council (the Employing Authority)(the Employer)
Local Government Pension Scheme (the Scheme)


MATTERS FOR DETERMINATION 

1. Mr Bontoft is aggrieved that he has been awarded an ill health early retirement pension from deferred status, and with effect from 1 December 2004, rather than from active service when his employment terminated in September 2003.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any dispute of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE LOCAL GOVERNMENT PENSION SCHEME REGULATIONS 1997
“27-(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his/her employing authority because of ill-health or infirmity of mind or body, he/she is entitled to an ill-health pension and grant.

(2) The pension and grant are immediately payable.

27.-(5)  In paragraph (1) –

‘comparable employment’ means employment in which, when compared with the member’s employment-

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill health or infirmity of mind or body; and 

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member’s employment; and

‘permanently incapable’ means incapable until, at the earliest, the member’s 65th birthday.

31.-(6)  If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age, and…. 

97.-(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent medical practitioner who is qualified in occupational health medicine as to whether in his/her opinion the member is permanently incapable because of ill-health or infirmity of mind or body.
(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.”  

MATERIAL FACTS

3. Mr Bontoft is a member of the Lincolnshire Pension Fund (the Lincolnshire Fund) which participates in the Scheme.  The Scheme is administered locally by HBS Business Services (HBS) on behalf of the Employer through an outsourcing agreement.

4. Mr Bontoft was employed by the Employer as a school caretaker, but became ill with depression and was absent from work from 6 January 2003 and subsequently dismissed in September 2003 on the grounds of medical incapability.  

5. On 24 March 2003, he was referred to Well Work, medical advisers to the Lincolnshire Fund.  A clinical entry dated 3 April 2003 stated: 
“Diagnosed with a pancreas insufficiency 2000.  Symptoms similar to chronic pancreatitis.  Symptoms of extreme tiredness and pain in the region of the pancreas and no energy.”

A GP report dated 16 May 2003 recorded:

“…Michael was diagnosed after some delay as pancreatic insufficiency….Obviously the prognosis in the long term is good if he continues taking the Creon as prescribed.”  

A clinical entry dated 13 June 2003 stated:

“Feels his depression is no better, having panic attacks occasionally, concentration poor, weepy at times, not socialising, sleep pattern disturbed.  Eating well.  Feels he is unable to return to his role as a caretaker ever; as very physically demanding”

6. On 13 June 2003, the Occupational Health Nursing Advisor wrote to the Employer:

“Mr Bontoft attended for review today he remains under the care of his GP and continues to be treated for his gastrointestinal disorder and his reactive depression.

Although his gastrointestinal condition is now stable he continues to have symptoms which affect his general strength and stamina and these contribute to his depressive state.

He is at this time still physically unable to return to his role as a caretaker and we may be looking at a medical incapacity issue as at this time there is insufficient medical evidence to support ill health retirement.

I have discussed this with Mr Bontoft and he is in agreement.”

7. On 9 July 2003, Mr Bontoft’s legal representative  wrote to the Employer:

“It occurs to us that there are two separate issues for determination in this matter.  The first appears to be the fairness or otherwise of the County Council’s decision to terminate his contract of employment.  We have discussed this matter at some length with our client and it is agreed that, on the evidence available, you are justified in taking the decision to terminate the contract…
..Our main concern to our client is the second issue and that concerns whether he will receive an ill health retirement pension….

…We presume that there will be ongoing assessment of our client’s condition and note that a further appointment has been made for him in Lincoln on the 25th July next.  We understand from our client’s GP that he has already recommended that our client be considered for an ill health retirement pension and trust that a decision on this will be made following further medical assessment.”

8. On 10 July 2003, Mr Bontoft’s GP wrote to the Scheme’s medical advisers::

“Mr Bontoft, apart from the problem with his pancreas which was picked up some three years or so ago, has also an impaired glucose tolerance.  The pancreatic problem and his glucose tolerance test being slightly abnormal are constant and have been for quite some time.  I have no doubt that if this were his only problem then he would be able to return to work.

However, we have been seeing him in the surgery since January initially believing his problem to be a viral infection inducing a form of post viral fatigue syndrome but came to the conclusion on the 20th January that really he was suffering from overt depression.  I suspect that he has been of a depressive nature from my dealings with him for many years but has managed to cope with the situation until eventually in January things became too much for him…

..This anxiety depression has now been a feature, quite a strong one, in his life now for six months and he is really no better.  He is certainly not suicidal but I think, having known him as well as I have for many years and indeed the rest of the family, that this really has been a point at which underlying sub-clinical depression has finally surfaced with some vengeance.  He is really not much better now than he was when we saw him earlier in the year and my feeling is that this is likely to be a permanent feature which may fluctuate in intensity from time to time but I would have thought is certainly not going to be under total control and shall we say cured, anytime in the foreseeable future.

On this basis I would have no hesitation in saying that I would regard his retiring on the grounds of ill health being the most sensible way forward because some of his problem is obviously precipitated by the stress at work and the guilt and anxiety about going back.  From the school’s point of view they would then know where they are and resolve the problem of a new caretaker fairly rapidly.

Hopefully this will be helpful when considering I presume his application to retire on the grounds of ill health, something I support totally.”

9. A further clinical entry dated 24 July 2003 stated:

“ Saw GP who ascribed problems to a virus but eventually depression…

…Job: Caretaker at Morton County Primary School.  Principal problem preventing his return to work is fatigue…

…Whether fatigue is related to pancreatic problem or depression and whether it will resolve need to get report from Dr Mysore on this point.  Await this.  If appropriate refer for independent opinion under LGPS.”

10. The Consultant Occupational Physician at Well Work charged with reviewing Mr Bontoft’s case wrote to Consultant Physician/Gastroenterologist Dr Mysore:

“You may recall the above gentleman, who is under your care with regard to his current medical problems.  His principal problem, that prevents his return to work, seems to be his fatigue.  I must admit that I am not at all clear as to the origin of this symptom and, in order that I might advise his management appropriately on his fitness for work, I would be grateful for a full report from you on his condition.  I would be pleased if this report could cover the following aspects of his case: his diagnosis; the results of any special tests and previous treatments; treatment options that might be open for the future, with timescales if possible; your views on his prognosis, again with timescales; whether you consider that his fatigue might be linked to his pancreatic problems and, specifically, whether it might resolve either with time or in response to treatment.”  

11. On 28 August 2003 Dr Mysore replied:

“Summary:[1] This gentleman has idiopathic exocrine pancreatic insufficiency which is well controlled with Creon supplements.  It is unlikely to be the cause of his fatigue.

[2] He does not have any evidence of diabetes nor is there any evidence of auto immune disease.  His CRP and plasma viscosity were normal in the past and, hence, it is unlikely that he has any form of chronic inflammatory condition.

[3] He has mild normocytic anaemia with Hb of 13.2.  His B12, folate and ferritin levels are within normal limits.

We have not identified a cause for Mr Bontoft’s lethargy and, hence, it would be difficult to give a prognosis.  It is likely that he will turn out to have some form of chronic fatigue syndrome which is best managed with graded exercise therapy and anti depressants.”

12. The Consultant Occupational Physician at Well Work then wrote to Consultant Occupational Physician, Dr Pilkington on 4 September 2003, for a further opinion:
“I would be grateful for your professional opinion with regard to this employee’s eligibility for the early release of his local government pension benefits, including incremental increases or commutation.  I enclose a full copy of the occupational health file.”

13. Dr Pilkington replied on 10 September 2003:

“I have reviewed the available Occupational Health Records for Mr Bontoft and note that he has a chronic condition which is currently well controlled on medication.  However he also reports ongoing fatigue which may result in some impairment in the activities of daily living.  The currently available medical evidence suggests that this secondary condition should be amenable to graded exercise therapy and appropriate psychotherapeutic intervention.  Mr Bontoft has not yet had a sufficient period of sustained treatment to allow adequate assessment of his longer term prognosis.  Whilst at present he continues to report symptoms, an improvement would be anticipated within the foreseeable future and he would be expected to achieve a return to work prior to normal retirement age.  Given the physical demands of his post, alternative redeployment to a less physically demanding role would be recommended in this case.  It is also likely that he would be able to undertake other types of paid employment within the foreseeable future.  I consider he is not currently eligible for early Payment of local government pension benefits, and I enclose a copy of the completed certificate.”  

14. On the same day, the Consultant Occupational Physician at Well Work, wrote to the Employer:

“Further to previous correspondence, this case has now been considered, by a duly qualified independent medical practitioner, for eligibility of Local Government Pension Scheme benefits on the grounds of permanent ill health.

Based upon the medical information available, the decision and recommendation is that Mr Bontoft is not considered permanently incapable of efficiently and safely carrying out the duties of his current employment or any comparable employment.

Please find a certificate of incapacity enclosed, duly completed.”

15. The Certificate stated:

“Not permanently incapable until at the earliest his/her normal retirement date of efficiently discharging the duties of the above employment or any comparable employment within the employing authority because of infirmity of mind and/or body.”   

16. The Employer states it could not certify that Mr Bontoft was permanently unfit for the duties of his employment or any other employment and Mr Bontoft was dismissed from employment by way of contractual notice dated 22 September 2003. 
17. Mr Bontoft appealed this decision through the Scheme’s internal dispute resolution (IDR) procedures. The appointed referee at stage one was Dr Howell at AXA PPP who acted as the suitably appointed qualified independent medical practitioner.  Dr Howell’s opinion, provided to the Employer on 2 March 2004, stated:

“I have reviewed all the submitted occupational health correspondence, together with the recent report of 23 February 2004 from Mr Bontoft’s General Practitioner and the enclosed computerised surgery records.  On the basis of this documentation I am unable to confirm that the ill health retirement rules of the Lincolnshire County Council pension scheme are satisfied, and I am therefore obliged to advise rejection of the appeal.

The medical evidence confirms a history of pancreatic insufficiency requiring pancreatic enzyme replacement therapy, and a depressive illness with fatigue, anxiety symptoms, panic attacks and agoraphobia.  The report of 28 August 2003 by the Consultant Physician and Gastroenterologist indicated that the pancreatic disorder was adequately controlled by the enzyme capsules, and it is unlikely that this condition is responsible for Mr Bontoft’s continuing fatigue and depression symptoms.  The Physician concluded that the fatigue symptoms may respond to graded exercise and antidepressant therapy.  While the response to antidepressant medication and support in the primary care setting has been unsatisfactory, the GP’s report confirms that there has been no referral to a Consultant Psychiatrist for the specialist assessment and management of Mr Bontoft’s persistent psychological problems.  No formal programme of supervised graded exercise is documented.  Although the GP considers that any future return to work may lead to a worsening of Mr Bontoft’s depression, it is generally considered that, in the absence of anatomical brain disease, incapacity due to mental ill health cannot normally be deemed to be permanent until a psychiatrist has confirmed the diagnosis and advised whether any further therapeutic measures may be suitable or helpful.

Where further treatment may be available, and the outcome of specialist psychiatric intervention has yet to be evaluated, it would be inappropriate to conclude that Mr Bontoft will continue to be permanently incapable of the Lincolnshire County Council occupation of Caretaker, or comparable employment, for a further six years until his normal retirement age of sixty five.”

18. Mr Bontoft was informed of the referee’s opinion on 12 March 2004.  He decided to refer his complaint to stage two of the Scheme’s IDR procedure but did not make an application to the Secretary of State until 19 October 2004.
19.  Consequently, his complaint was rejected at stage two because he had made his application outside the six month time limit and this was confirmed in writing to him on 22 October 2004.
20. Mr Bontoft sought advice from the Pensions Advisory Service (TPAS) who were then handling his complaint.  TPAS requested whether there was any scope for Mr Bontoft to have the matter reviewed.

21. HBS informed TPAS that Mr Bontoft would be able to submit a fresh application for the early release of his deferred pension on the grounds of permanent ill health which would be submitted to Well Work for a further medical opinion.

22. Mr Bontoft submitted an application on 1 December 2004 and the claim was referred to Well Work on 2 December 2004.  A clinical entry for 27 January 2005, completed by Dr Greyling, recorded:

“…Feels that health has deteriorated over last two years…

…Anxiety/Depression much worse.

· doesn’t go out of house.
· in bed rest of day.
· doesn’t leave house without wife.
· withdrawn from society.

…Chronic depression.  Anxiety/phobic state.  Pancreatic insufficiency.  Not fit for any work.  Not likely to be in foreseeable future.

Under new LGPS regulations I would support application:

Not fit for own/comparable work

Not likely to enter workforce before 65y (Balance prob)[sic]

Lifespan not reduced. LGPS certificate issued.”

23. On 27 January 2005, Well Work wrote to the Lincolnshire Fund stating that Mr Bontoft was considered permanently incapable of efficiently and safely carrying out the duties of his former employment or any other employment with effect from 1 December 2004.  TPAS were informed of the decision on 31 January 2005 and Mr Bontoft was informed of the decision by TPAS on 9 February 2005.

24.  Mr Bontoft was disappointed, and wrote to TPAS stating that his ill health pension should have been put into payment from the day that he was dismissed from employment, in September 2003, rather than the date of his application, 1 December 2004.

25. TPAS then wrote to HBS on behalf of Mr Bontoft pointing out that, although his deferred benefits had been paid early, he had actually been dismissed from active service on health grounds in 2003 since when he had been unable to work.

26. TPAS then advised Mr Bontoft that he could invoke the Scheme’s IDR procedure on the basis that his ill health pension should have been put into payment from the date he was dismissed.

27. Mr Bontoft followed this advice and HBS referred the matter to Well Work for an opinion.  On 29 September 2005, the Accredited Specialist in Occupational Health at Well Work provided his opinion to HBS:
“I have reviewed the available records held within his Occupational Health Folder by Well Work Limited that include clinical entries on 3 April 2003, 13 June 2003, 24 July 2003, 22 December 2003 and 27 January 2005.  In addition I have reviewed reports from the General Practitioner dated 16 May 2003 and a clinical report dated 29 August 2003 from Dr P C Mysore, Consultant Physician.  In addition I have reviewed all the various pieces of correspondence from Well Work Limited to the various medical practitioners from whom the reports were requested and to management.
Taking account of the clinical information that was available on 10 September 2003, the nature of the then clinical condition and the length of time that that clinical condition had been present, it is my opinion that it was not possible at that time to state, taking into account guidance to the application for Local Government Pension Scheme, that Mr Bontoft was permanently incapacitated from undertaking his duties as a caretaker until age 65.

It is, therefore, my opinion that the certificate issued on 10 September 2003 was appropriate to the clinical situation that prevailed at the time.” 

28. HBS wrote to Mr Bontoft on 1 November 2005, telling him that his application under stage one of the Scheme’s IDR procedures had been unsuccessful.

29. Mr Bontoft submitted an application under stage two of the Scheme’s IDR procedure and HBS referred the matter to AXA PPP Healthcare (AXA PPP) on 16 January 2006, for an opinion.

30. On 23 January 2006, AXA PPP provided their opinion to HBS:

“The applicant has submitted an appeal to determine whether he was permanently incapable of carrying out the duties of a School Caretaker at the time his employment was terminated on 23 September 2003.  No fresh evidence has been submitted in connection with this appeal.  Therefore, the medical evidence already held on the file has been reviewed.

This comprises a report from the General Practitioner dated 23 February 2003 together with copies of notes and correspondence from the Occupational Health Department.  The latter included copies of reports dated 16 May 2003 and 10 July 2003 from the General Practitioner and a copy of a report dated 29 August 2003 from the treating Consultant Physician and Gastroenterologist.

The reports confirm that the applicant suffers from chronic pancreatic insufficiency associated with depression.  The Consultant Physician considered that the associated symptoms of fatigue had no identifiable cause and that a presumptive diagnosis of chronic fatigue syndrome could apply.  Suggestions for treatment in the latter eventuality were given.  The Consultant Physician confirmed that the pancreatic disorder was well controlled and unlikely to be a cause of fatigue.  The most recent report from the General Practitioner was dated 10 July 2003 and described symptoms of anxiety and depression.  Treatment had comprised anti-depressant medication supervised within the primary care setting.  No referral to a Consultant Psychiatrist or Clinical Psychologist was documented.  Where the available treatment options remained to be explored, it would have been premature to speculate that the current level of disability would remain permanent.  The available medical evidence therefore fails to support the conclusion that, on 23 September 2003, the applicant was permanently incapable of performing the duties of his local government employment as School Caretaker.”
31. HBS then wrote to Mr Bontoft with the outcome of its decision on 8 February 2006:

“I have now received from AXA PPP Healthcare a report that states the medical evidence previously submitted had been reviewed.  Unfortunately they are of the view the available medical evidence fails to support the conclusion that, on 23 September 2003, you were permanently incapable of performing the duties of your local government employment as a School Caretaker.”
SUBMISSIONS FROM THE EMPLOYER
32. The allegations are opposed.  Mr Bontoft was dismissed on 22 September 2003 on the grounds of medical incapability and not on the grounds of permanent ill health.  

33. It is regulation 27 which states that a member must be permanently incapable of discharging efficiently the duties of that employment or any other comparable employment.   
34. As the regulations show, it is a specific requirement of the Scheme that the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his/her opinion the member is permanently incapable of discharging efficiently the duties of the relevant government employment because of ill-health or infirmity of mind or body before an ill health pension can become payable.  

35. At the time Mr Bontoft was leaving his employment, Dr Pilkington acting as the Independent Occupational Health Physician at Well Work on behalf of the Employer could not certify that Mr Bontoft was permanently unfit for the duties of his employment as Caretaker or any other comparable employment.  Consequently a deferred benefit was awarded which would ordinarily have become payable at Mr Bontoft’s eligible retirement age.

36. Mr Bontoft appealed under the Scheme’s IDR procedure and Dr Howell’s opinion, as at 2 March 2004, did not support Mr Bontoft’s appeal on the basis that Mr Bontoft could not be deemed to be permanently incapable of pursuing his normal job or comparable employment for a further six years.  

37. When Mr Bontoft’s application of 1 December 2004 under IDR was reviewed by Dr Greyling, he concluded, on 27 January 2005, that Mr Bontoft was then permanently incapable of efficiently carrying out the duties of his former employment or any comparable employment.
CONCLUSIONS
38. Mr Bontoft is in receipt of an ill health early retirement pension paid from deferred status and with effect from 1 December 2004.  Mr Bontoft asserts that he is entitled to payment of an ill health early retirement pension from when he was dismissed, in September 2003, as he was suffering from the same condition then.
39. At the time of his dismissal, Mr Bontoft was suffering from two conditions.  A pancreatic disorder which was under control, and depression, neither of which were considered severe enough for the appointed medical adviser to issue a Certificate of Permanent Incapacity, in accordance with regulation 97(9).  
40. I am satisfied that the decision in September 2003 that Mr Bontoft was not eligible for payment of an ill health early retirement pension immediately was properly reached based on the then available evidence.  
41. However, Dr Greyling’s review of Mr Bontoft concluded him to be, in January 2005, permanently incapable of carrying out his normal job or any comparable employment.   This was as a result of Dr Greyling’s examination of Mr Bontoft which had revealed his depression to have got much worse, enabling him to declare Mr Bontoft to be unlikely to re-enter employment before the age 65.    
42. It is clear that Mr Bontoft’s depressive condition, which, although by January 2005 had become severe enough to be categorised as permanent, had been present in a milder form in September 2003.  

43. Although it was only with the passage of time that the condition could be said to be permanent, Regulation 31 affords an entitlement when a person “becomes permanently incapable of discharging efficiently the duties of that employment”. When considering Dr Greyling’s evidence in January 2005, the Employer should therefore have sought to establish when Mr Bontoft “became” so incapable. That approach is in line also with the decision in the case of Spreadborough v Pensions Ombudsman [2004] EWHC 27 (Ch).   
44. The failure to consider the appropriate date at which entitlement commenced is maladministration and the Employer will need to reconsider this matter. I make a suitable direction below. 
DIRECTION

45. Within 28 days of the date of the date of this determination the Employer should reconsider the date from which Mr Bontoft’s ill health early retirement pension should be put into payment including any amount due for late payment, the interest rate for which should be calculated according to the base rate for the time being quoted by the reference banks. 

CHARLIE GORDON

Deputy Pensions Ombudsman

14 September 2007
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