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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J W Craddock FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	James Beattie Pension Scheme (the Scheme)

	Respondents
	:
	1.  The Trustee of the Scheme
2.  House of Fraser plc (previously James Beattie Limited (the Employer)


MATTERS FOR DETERMINATION

1. Mr Craddock complains that the transfer value of his pension was underpaid by £350,229.31.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3.
The Scheme Rules define “normal pension date” as “a member’s 65th birthday”.
4.
Scheme Rule 15(A) states:

“If a Member leaves Service before Normal Pension Date and the following conditions are met, he can then choose an immediate pension (the “Early Retirement Pension”) instead of the benefit under Rule 17 (Benefits on leaving the Scheme).  The immediate pension will be payable as stated in Rule 26.  Subject to the Trustees’ power to suspend a pension in the circumstances described in (E), the pension will be payable for life.

However, if, in relation to his last period of membership, a Member leaves the Scheme and does not then satisfy the following conditions, an Early Retirement Pension under this Rule will not be offered to the Member on leaving Service and he will remain entitled to benefits under Rule 17.

The conditions referred to above are:

(1)
the Principal Employer and the Trustees agree to his being offered an Early Retirement Pension, and
(2)
(a)
he is leaving because of Incapacity,or


(b) 
he has attained age 50

and

(3)
if he is not leaving because of Incapacity, the Early Retirement Pension would be at least equal to the Scheme Guaranteed Minimum.”

5.
Scheme Rule 15(B)(1) states:

“If the Member leaves Service on or after age 60, then, unless he leaves because of Incapacity proved to the satisfaction of the Principal Employer, the Trustees will calculate the Early Retirement Pension as set out in Sub-rule 14(B) (calculation of Normal Retirement Pension).”

6.
Scheme Rule 14(B) states:

“The Normal Retirement Pension will be equal to 1/60th of Final Pensionable Salary multiplied by Pensionable Service.”

7.
Scheme Rule 37(A) states:

“A Member who leaves the Scheme at least one year before Normal Pension Date has the right given by Chapter IV of Part IV of the Pension Schemes Act (“the Statutory Transfer Option”) to take the cash equivalent of part or all of his benefits under the Scheme.  The Statutory Transfer Option is described for convenience in this Sub-rule.

A Member can exercise the Statutory Transfer Option by

(a)
first applying to the Trustees for a statement of entitlement (“statement of entitlement”) of the cash equivalent (“the guaranteed cash equivalent”) of the benefits (other than money purchase benefits) that have accrued to or in respect of him under the Scheme, and

(b)
then requiring the Trustees in writing to use the cash equivalent of any money purchase benefits and the guaranteed cash equivalent in one or more of the ways mentioned in (C) within the three month guarantee period described below.  If the Member does not do this, his right to exercise the Statutory Transfer Option will lapse until he is able to apply to the Trustees for another statement of entitlement.  A Member will not be able to do this until the end of the period of twelve months beginning on the date of his previous application for a statement of entitlement unless the Trustees and the Principal Employer agree otherwise.

The guaranteed cash equivalent will be guaranteed for three months from the date by reference to which it was calculated.”

MATERIAL FACTS

8..
Mr Craddock joined the scheme on 1 November 1969.  He was born on 20 October 1948.  The scheme provided benefits on a final salary basis.  The Trustee was Beatties (Wolverhampton) Pensions Limited, which was a company wholly owned by the Employer.  On 23 June 2005 the Trustee provided Mr Craddock with a quotation of the  benefits he could receive if he retired early on 31 August 2005.  The quotation stated that Mr Craddock would receive a pension of £62,745.60 per annum and a lump sum of £161,038.46.  His normal retirement date was shown as 20 October 2013.  The quotation included the statement:

“The above information is produced from information which is believed to be correct using current rules and legislation.  Any change in circumstances or information will require a re-calculation and re-statement of benefits and therefore these figures should only be considered as indicative of your retirement benefit.”

9.
Mr Craddock then enquired about transferring his preserved pension benefits.  On 12 July 2005 the Employer’s payroll and pensions manager sent the personnel department a memorandum stating:

“Mr Craddock’s current transfer value is £1,361,578.31.  The protected rights element and post-97 element is £40,938.25 and £117,864 respectively.

Our actuaries have confirmed that the transfer value can be paid to an occupational pension scheme, or to an individual section 32 buy out arrangement.  Due to Inland Revenue restrictions, a transfer of benefits cannot be paid to a personal pension plan.

If Mr Craddock transfers his benefits to a section 32 arrangement, there may be issues around his protected rights fund which currently can only be taken from age 60.

It is also worth noting that as part of the Inland Revenue simplification from April 2006, it will be possible for Mr Craddock to transfer his benefits to a personal pension plan, and also the protected rights point under section 32 policies will not apply.”
The personnel manager handed Mr Craddock a copy of the memorandum on the same day.

10.
On 11 August 2005 the Employer’s personnel manager noted that Mr Craddock was consulting an independent financial adviser (IFA) for advice on the options open to him.  On the same day the personnel manager emailed the scheme’s actuary to ask if it was possible to effect a transfer before 31 August 2005.  The actuary replied on the same day, stating:

“Assuming the member only opts out of the Scheme (without leaving the Company) and all benefits are to be transferred, the answer is YES, it is possible, but all admin formalities have to be in place, the notice to opt out is acceptable and the Trustee receives the Principal Employer’s consent.”
11.
On 30 August 2005 Mr Craddock wrote the Employer requesting that he be allowed to retire early on 31 August 2005.  His employment was terminated on 31 August 2005.  The Employer told Mr Craddock stated:

“(The Employer) is aware that you are considering whether to make a request for early retirement.  We can confirm that, provided that your request is received within three months of the date of this letter, the termination of your employment will not affect the decision to accept or otherwise your potential request for early retirement or the terms on which your retirement income may be calculated.”
12.
On 27 September 2005 the Employer provided Mr Craddock with another quotation of the pension and lump sum he could receive on retirement as at 31 August 2005.  The normal retirement date and lump sum was the same as shown in the previous quotation, but the pension had dropped to £49,127.64 per annum.  The quotation included the same statement as before.

13.
On 5 October 2005 Mr Craddock emailed the Employer, stating that he was considering transferring his benefits instead of taking early retirement.  He requested a transfer value quotation.
14.
On 11 October 2005 Mr Craddock wrote to the Employer requesting that a transfer value of £1,361,578.31 be transferred to a Scottish Equitable personal pension plan.  The Employer replied the following day, stating that the original transfer value had been valid for three months and was out of date.  On 17 November 2005 the Employer provided Mr Craddock with a new transfer quotation in which the transfer value was shown as £1,011.349.  Mr Craddock decided to go ahead with the transfer and signed a transfer request form on 19 December 2005.  His solicitor stated to the Employer that Mr Craddock was only accepting the transfer in order to mitigate his loss and that he would be pursuing the matter further.
SUBMISSIONS

1415.
Mr Craddock says:

15.1
When the Employer’s personnel manager handed him a copy of the memorandum dated 12 July 2005, no time limit or restrictions of any kind were mentioned.  If any applied, they should have been explained to him.  He did not know about pensions and assumed that the quotation held good until he made up his mind whether to take a transfer value or retire early.
154.2
Even if a three month period did apply, he made an application to transfer within that time.

154.3
He was a director of the Employer and he had been told that his employment would end on 31 August 2005, as a result of the takeover by House of Fraser.  He considered resigning in July 2005 and taking the transfer value, but did not do so because by staying in service until 31 August 2005, he qualified for a severance payment of £124,274.  Had he been told that the transfer value would decrease after he left service by £350,229.31 he would have resigned and taken an immediate transfer value.

154.4
If the Employer planned changes to early retirement pensions and transfer values, he should have been warned about this.

15.5
Rule 15(B)(1) effectively sets a retirement age of 60 to be used in early retirement calculations.

16.
The respondents have made a joint submission.  They say:

16.1
The Employer’s Chief Executive orally refused Mr Craddock’s request to retire early, as takeover talks had started.

16.2
The memorandum dated 12 July 2005 contained approximate figures and it was clear that they were not guaranteed.

16.3
The reason for the second early retirement and transfer value quotations being lower than the first was that House of Fraser had become the Employer by the time the second early retirement quotation was issued.  House of Fraser discovered that the scheme’s actuary had adopted a practice of calculating some early retirement reductions and transfer values by reference to age 60 rather than 65, which was the scheme’s normal retirement date.  This practice had been ended by the Trustee.  House of Fraser had stated that it would not agree to any early retirement where the pension was calculated in this way.
16.4
The three month period referred to the statutory regulations governing transfer values and only applied after active scheme membership has ceased.  Its inclusion in the letter dated 12 October 2005 was a mistake.  There was no guaranteed period.

16.5
Mr Craddock took advice from an IFA and acted on that advice.  It was not for Mr Craddock’s employer or the Trustee to advise him on the best course of action.
16.6
The Trustee acted in accordance with the scheme rules.

16.7
Any loss to Mr Craddock was one of expectation only.  He had to leave service anyway and he received a substantial severance payment, pension and tax free lump sum as a result of his enforced departure.  No injustice was caused to him.

CONCLUSIONS
17.
The quotation of pension and lump sum dated 23 June 2005 did not have a guaranteed period and the Scheme Rules did not provide for one.
18.
The three month guaranteed period under Scheme Rule 37 did not apply to the  quotation provided on 12 July 2005 as Mr Craddock was still in service.  The Scheme Rules did not provide for a guarantee for quotations issued to members still in service.

19.
Mr Craddock made a written application to take his pension as an early retirement.  The respondents say this was orally refused.  That is difficult to reconcile with the actions in sending him a quotation on 27 September 2005 but the situation seems to be that for whatever reason Mr Craddock changed his mind and instead decided to transfer his accrued benefits elsewhere. 
20.
The explanation offered as to why the second calculation was lower is that the earlier one was based on the actuary having used a normal date of retirement of age 60 rather than as at age 65. The Trustee was entitled to put a stop to this practice; the Scheme Rules defined the normal retirement date as 65.
21.
I can appreciate Mr Craddock’s disappointment on learning that the transfer value available to him had decreased.  But there is no indication that he had altered his position on the basis of the earlier quotation. There was no obligation on the respondents to have warned him at the outset that the basis of the calculation might. change.  Quotations were provided to Mr Craddock as requested. It was for him to decide whether to proceed with the transfer based on the quotation or to leave his deferred benefits in the Scheme to be paid in some other way. 
22.
I do not uphold Mr Craddock’s complaint.

DAVID LAVERICK
Pensions Ombudsman
16 July 2007
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