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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr K M Ashton FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Teachers’ Pension Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	
	

	Manager
	:
	Department for Education and Skills

	Administrator
	:
	Capita Business Services Limited


MATTERS FOR DETERMINATION
1. Mr Ashton says that:
1.1 Capita Business Services Limited and the Department for Education and Skills wrongly or unfairly refused his application for ill-health early retirement from the Scheme; and

1.2 Capita Business Services Limited processed an application made by him for actuarially reduced pension benefits from the Scheme, disregarding an accompanying letter in which he had stated that the application should not have renounced his ongoing claim for ill-health early retirement.
2. Mr Ashton says that the above caused him financial loss, as well as distress and inconvenience. 
3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should, therefore, be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

THE RELEVANT REGULATIONS

4. Regulation E4, under the heading of “Entitlement to payment of retirement benefits”, of the Teachers’ Pension Scheme Regulations 1997 (as amended) (the “1997 Regulations”), states that:
“(1)
a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

…

(4)
In Case C the person-

(a)
has not attained the age of 60,
(b)
has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c)
has become incapacitated before attaining that age, and
(d)
is not within Case D, 

…

(5)
In Case D the person-

(a)
has attained the age of 50,
(b)
has ceased after attaining that age but before attaining the age of 60 to be in pensionable employment …
(c)
is not within Case C, …

(8)
In Case C the entitlement takes effect-

(a)
[N/A]

(b)
in any other case, as soon as the person falls within the Case …

or (in all cases), if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that a person had become incapacitated.
5. Regulation E5 of the 1997 Regulations, under the heading of “Amount of retirement pension”, states that:
“(1)
… the annual rate of a person’s retirement pension is 1/80th of his average salary multiplied by his effective reckonable service.

 …

(3)
… 

(a)
a person who has become entitled to the payment of retirement benefits by virtue of regulation E4(5) has ceased to be in pensionable employment … on or after 1st September 1997, or

(b)
a person has become entitled to payment of retirement benefits by virtue of regulation E4(5A),
the annual rate of the person’s retirement pension shall be the annual rate of such pension calculated in accordance with paragraphs (1) … and, where appropriate, … multiplied by the appropriate factor.”

6. Regulation E6 of the 1997 Regulations, under the heading of “Amount of retirement lump sum”, states that:
“(1)
… the amount of a person’s retirement lump sum is A x (B + C) where-

A is 3/80th of the person’s average salary,

B is his effective reckonable service (except any falling within C), and
C [N/A]

…

(3)
…

(a)
a person who has become entitled to the payment of retirement benefits by virtue of regulation E4(5) has ceased to be in pensionable employment … on or after 1st September 1997, or

(b)
 a person has become entitled to payment of retirement benefits by virtue of regulation E4(5A),

the amount of the person’s retirement lump sum shall be the amount calculated in accordance with paragraphs (1) … multiplied by the appropriate factor.”

7. Regulation E8 of the 1997 Regulations, under the heading of “Enhancement of retirement benefits in case of incapacity”, states that:
“(1)
This regulation applies to a person who has become entitled to payment of retirement benefits by virtue of regulation … (4) by reason of his having become incapacitated before ceasing to be in pensionable employment, but only if-

(a)

…

(ii)
where his pensionable employment terminates on or after 1st April 2000, he had completed periods of [relevant service] totalling at least 2 years, excluding any contributions refund period, and

(b)
the application for payment required by regulation E33 is made within 6 months after the end of his pensionable employment.

…

(4) If the person’s relevant service amounts to 10 years or more, the appropriate period is the longer of period A and period B.

(5)
Period A is the shortest of-
(a)
the period by which the person’s relevant service falls short of 40 years,

(b)
the period beginning when the person’s pensionable service ended and ending immediately before his 60th birthday, and

(c)
6 years and 243 days.

(6)
Period B is so much of the period beginning when the person’s pensionable employment ended and ending immediately before his 65th as would not cause his effective reckonable service to be increased to more than 20 years.”
8. Regulation E12 of the 1997 Regulations, under the heading of “Duration of retirement pensions”, states that:

“… a retirement pension continues to be payable, at the rate at which it became payable in accordance with regulation E5, until the death of the person entitled to it.” 

9. Regulation E33 of the 1997 Regulations, under the heading of “Payments of benefits”, states that:

“(1)
Benefits under this part are payable by the Secretary of State.
(2) No benefit is to be paid unless a written application has been made and paragraph (3), if applicable, has been complied with.

(3) If the Secretary of State notifies him in writing that he so requires, the applicant is to provide any relevant information specified by the Secretary of State that is in his possession or that he can reasonably be expected to obtain.”

10. Regulation H9 of the 1997 Regulations, under the heading of “ Miscellaneous and Supplemental”, states that;

“Determination of questions

All questions arising under these Regulations are to be determined by the Secretary of State.”

11. Schedule 1 of the 1997 Regulations, under the heading of “Glossary of Expressions”, defines “Incapacity”, as meaning:

“A person is incapacitated-

(a)
in the case of a teacher, … while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely to remain permanently to be so, …”
APPLICATION FORMS AND NOTES
12. Applications made for ill-health early retirements from the Scheme are made by completing Form 18.  The required medical information is provided by an accompanying Form 20.
13. Notes to Form 20, under the heading of “General Guidance”, state that:

“a. To satisfy the criteria for early retirement on grounds of ill health, it is necessary to demonstrate that the applicant has disability/health condition/medical incapacity, but also that this disability/health condition/medical incapacity is likely to be permanent, i.e. it will be present until the Teachers’ Pension Scheme’s normal retirement age of 60.  This would mean that all reasonable avenues of treatment have been tried (or considered or discounted) and failed to improve the disability/condition/incapacity to the extent that the applicant can return to either full or part-time teaching work in any post, not just the post that the applicant is or has been undertaking.
…
f. When completing Section 7, please give full details to explain what it is about the disability/health condition/medical incapacity that prevents the applicant from teaching.

g. When completing Sections 8 and 9, please explain how any completed, current or proposed treatment may affect the prognosis.

...

j. Applications for ill health retirement will be considered based on the medial evidence information submitted with the application.  It will not be possible for Teachers’ Pensions to obtain such reports on the applicant’s behalf at a later date.  If insufficient medical information is provided to allow DfES Medical Advisers to make a fully considered recommendation, then the application will not be accepted.”
MATERIAL FACTS

14. Mr Ashton was born on 6 May 1949.  In mid 2004, he was certified by the Medical Officer (the “Medical Officer”) of his Employing Authority’ Occupational Health service provider, as being permanently incapable of discharging efficiently the duties of his post as teacher by reasons of ill health.  His normal retirement age in the Scheme is 60, 5 May 2009.
15. On 24 August 2004, Mr Ashton completed an Application for Ill-Health Retirement Benefits, Form 18.  This was received by Capita Business Services Limited (trading as Teachers’ Pensions) (Teachers’ Pensions), on 24 September 2004, together with an Application for Ill-Health Retirement Benefits - Medical Information, Form 20.
16. Under the heading of “Payment of Medical Fees” at Part A of Form 20, the following is stated:

“The fee payable for completing this form will be paid either by the teachers’ employer, if in-service, or the applicant if they have left pensionable employment.” 
17. Part C of the Form 20 provides for the relevant questions for the required medical information to be completed by the applicant’s Consultant, a General Practitioner, or an Occupational Physician.  Mr Ashton’s Form 20 was completed by his General Practitioner (GP), who answered some of the questions by referring to an accompanying medical report she had written and also to various other medical reports provided.
18. The following is an extract from the GP’s medical report:
“In summary this letter clarifies the severity of the anxiety, stress and depression that this gentleman is suffering secondary from stress at work as well as his essential hypertension and that these conditions are severe and permanent.  For these reasons I do not feel that it would be suitable for this gentleman to return to work and I would strongly support retirement on ill health grounds as return to work would lead to a significant and long term detrimental effect on his mental and physical health.”
19. Part D of Form 20 was completed by the Medical Officer.  To the question:

“… of how this applicant’s medical condition affects their performance/ability to teach.”
the Medical Officer stated that:

“His depression is closely related to work stresses.  Whilst it has improved with appropriate medical management, reoccurrence is anticipated if he were to return to teaching work.”

and to the question:

“… describe what practical steps have been taken to assist this applicant to remain in employment, it would be helpful if you could indicate if the applicant has attempted to return to work, and how successful that was.”
the Medical Officer stated that:
“He has been continuously absent from work for the past ten months and there are no prospects of a foreseeable return to work to his substantive post.  He has not attempted to return to work.”  
20. Mr Ashton’s ill-health application was rejected by Teachers’ Pensions, which provided him with a copy of a recommendation received from its own Occupational Health service provider (the “Medical Adviser”).  This was as follows:

“The reports by the General Practitioner and the Occupational Health Physician, and the supplied clinical correspondence, indicate a history of depressive illness with anxiety symptoms, and hypertension.  Mr Ashton has been under the care of a Consultant Psychiatrist, and out-patient review was due on 24 August 2004.  In order to make an auditable recommendation in connection with the application, the medical advisory team requires copies of any specialist or hospital reports and letters received by the General Practitioner following the review of 24 August 2004.  In the absence of the most recent clinical correspondence, I am unable to make a recommendation in this case.”
21. On 14 October 2004, Mr Ashton appealed to Teachers’ Pensions under Stage 1 of the Scheme’s Internal Dispute Resolution Procedure (IDRP) against the rejection of his ill-health application (the “First Appeal”).  He provided a further medical report from his Consultant Psychiatrist, dated 2 September 2004, which had related to his out-patient review of 24 August 2004, together with another supporting letter from the GP for his ill-health early retirement.
22. In the report, dated 2 September 2004, the Consultant Psychiatrist stated that:

“Presenting Complaint:

His depressive symptoms have improved and he is less anxious.  He recently saw an occupational health doctor regarding possible ill health retirement on medical grounds from his job as a chemistry teacher.  He feels that since he has given up work his mood has greatly improved …

Mental State Examination:

I found him to be mildly anxious and euthymic.  His thought content related to his hopes for ill health retirement and he worries about the affect his depression had on his family and some concerns about his physical health. …

Impression:

There has been some resolvement of depressive episode.

Plan:

1. I have arranged to see him in clinic for review.

2. He is awaiting an appointment with the occupational therapist for Anxiety Management early next month.

3. I suggested that he remain on the same treatment …”   
23. In the supporting letter, dated 5 October 2004, the GP stated that:
“I reviewed Mr Ashton on 4. 10. 2004 and I was very concerned to find that his mood had significantly deteriorated with an increase in his stress and anxiety problems secondary to the news of his application for early retirement having been rejected. … I am extremely concerned by the adverse effect your decision has made on his mental state and would be grateful if you could review his case as a matter of urgency…”

24. The First Appeal was rejected by Teachers’ Pensions, which again provided Mr Ashton with a copy of the Medical Adviser’s recommendation, dated 19 October 2004.  This was as follows:
“[The medical evidence] comprises copies of reports from the General Practitioner and treating Consultant Psychiatrist which confirm that the applicant suffers from anxiety and depression associated with hypertension.  The Consultant Psychiatrist notes that the depressive episode has resolved following the relinquishing the applicant’s teaching employment.  Referral to an Occupational Therapist for anxiety management, together with further psychiatric review, was proposed, together with maintenance on currently prescribed medication.  Where the available treatment options have yet to be explored, it would be premature to speculate that the current level of disability will cause permanent incapacity.  The available medical evidence fails to support the conclusion that the applicant is likely to be permanently incapable of teaching on grounds of ill-health despite appropriate treatment.”
25. On 31 October 2004, Mr Ashton was dismissed as being a teacher.  He was then aged nearest 55 years and 6 months.

26. On behalf of Mr Ashton, his Trade Union appealed again to the Secretary of State via the Department for Education and Skills (DfES), (now known as the Department for Children, Schools and Families), on 31 January 2005, under Stage 2 of IDRP (the “Second Appeal”).  Additional medical evidence was provided, which included a further report from the Consultant Psychiatrist, dated 21 January 2005.  In that report, the Consultant Psychiatrist stated that:

“My opinion is that Mr Ashton suffers with moderately severe depressive episode that was probably ongoing for sometime before he went off work.  The history as outlined to me strongly supported the view that he would be permanently unfit to teach in any capacity.  In terms of further treatment other than a current antidepressant and Anxiety Management treatment options include alternative antidepressants, psychological treatment such as counselling or psychotherapy.  The main factor that has helped to resolve Mr Ashton’s symptoms to a significant degree is that he has stopped work.  There appears to be good evidence that his symptoms would recur if he attempted to return to teaching in any capacity.  The reason while [why] alternative treatments have not been necessary for Mr Ashton is that stopping work has helped to resolve a great deal of his symptoms.  There may be a case for looking at an alternative antidepressant however in view of his hypertension.”
27. By a letter to Mr Ashton, dated 16 February 2005, the DfES stated that:

“Our Medical Adviser has considered most carefully all of the information which has been made available in support of your application.  In the light of the advice from our Medical Adviser, I am satisfied that the original decision to reject your application was justified and that the information recently submitted does not convince the Medical Adviser to change the original recommendation.

A copy of the Medical Adviser’s comments has been sent to … your GP.

In the circumstances, the Department remains unable to accept your application for retirement on the grounds of ill-health.
If, after considering this reply, you are still not satisfied with the decision you may wish to use OPAS (The Pensions Advisory Service).  They assist members and beneficiaries of the Scheme in connection with any difficulty with the scheme that remains unresolved.  … 
You may also wish to consider providing new medical evidence in support of a fresh application for ill health retirement.

If you do so this will be treated as a new application under The Teachers’ Pension Regulations 1997, which requires that you are unfit by reason of illness or injury and, despite appropriate treatment, are permanently incapable of serving as a teacher before ill health retirement can be granted.  You will need to complete a new application form.”

28. The Medical Adviser’s recommendation sent to the GP, dated 14 February 2005, was as follows: 
“I have reviewed the further medical evidence presented in this case, principally a report from the consultant psychiatrist who is treating the Applicant.  While it is stated that the Applicant is permanently unfit to teach, it is clear that he has not yet had the benefit of available treatments and may therefore be able to return to some form of teaching, either part time or at another school, before his normal retirement date.  I therefore recommend rejection of the appeal.”
29. On 21 February 2005, Mr Ashton contacted The Occupational Pensions Advisory Service (TPAS) by telephone for help and advice.  By a letter, dated 22 February 2005, Mr Ashton then detailed the matter that he wished TPAS to assist him with, i.e. the rejection of his ill-health early retirement application and his unsuccessful appeals under the Scheme.

30. On 14 March 2005, Mr Ashton signed an Application for Actuarially Reduced Retirement Benefits, Form ARB14, to which he attached the following letter:
“To Whom it May Concern,

I am enclosing this note on the advice of OPAS, the pensions advisory service.

I am applying for the actuarially reduced pension because, after an appeals process lasting several months, my final appeal against the decision of the TPA/DfES not to grant me ill health retirement pension has been unsuccessful, and I am in need of income.

I do not know, at this stage, whether or not OPAS will proceed any further, but their adviser informed me that this would not affect my receiving the actuarially reduced pension and advised me to state that, by accepting it, I have not relinquished my claim to an ill health pension.”
31. Mr Ashton’s Form ARB14 was received by Teachers’ Pensions, on 4 April 2005, and his reduced benefits from the Scheme were put into payment with effect from 16 May 2005.

32. Accompanying notes to Form ARB14 for applicants, under the heading of “Declaration.”, state that:

“Important

You should be aware that an application for Actuarially Reduced benefits is voluntary and that the resulting reduction to their pension is permanent.  The declaration must be signed and dated, by the teacher, to certify that they are voluntarily applying for early payment of their benefits actuarially reduced, and that they understand the reduction to their pension is permanent.”
33. Unaware that Mr Ashton had applied for reduced benefits, an individual TPAS Adviser appointed to Mr Ashton’s complaint, entered into correspondence with DfES.

34. In reply, dated 3 May 2005, to an enquiry letter from the TPAS Adviser, DfES stated that:

“In reply to question 3, it has not been the policy of Teachers’ Pensions since 1st January 2004 to request reports of medical examinations in connection with applications for ill-health retirement.  Since that date, the onus has been on the applicant to provide the necessary medical evidence in support of an application.  Consequently, no further reports have been requested in connection with Mr Ashton’s application.

On question 4, the Department has overall responsibility both for the maintenance of the teachers’ pensions regulations and the procedures relating to applications for ill health, and other, retirements.  The Department’s medical advisers – who, as explained above, are not required to call for further medical reports – are required to consider all the medical evidence submitted with an application, or appeal, and, on that evidence, to determine whether the applicant has, or has not, satisfied the criteria for the award of an ill-health benefit payable from TPS.”

35. In a reply, dated 27 May 2005, to a further enquiry letter from the TPAS Adviser, DfES stated that:

“It is open to the Department’s medical advisers to draw attention to instances where treatment appears to have been incomplete, and where there could exist some scope for recovery.  Were the supervising consultant able to offer an opinion to the effect that, although further treatment were possible but that this would be unlikely to restore fitness to return to teaching, this would be taken into account by the medical advisers.  The DfES medical advisory team would not seek to influence the treatment by an applicant’s treating clinicians.

…

In the normal course of events, it would be open to a person who has had his application for ill-health retirement, and two appeals against the non-acceptance of that application, turned down, to make a new application.  Teachers’ Pensions, however, received in April from Mr Ashton an application for the award of actuarially-reduced benefits from the Teacher’s Pension Scheme. …”
36. At the suggestion of the TPAS Adviser, on 5 September 2005, Mr Ashton obtained an Addendum from the Consultant Physiatrist to the medical report, dated 21 January 2005.  The Addendum stated that:

“He has a diagnosis of depressive disorder and has been seen on 3 occasions, 25th January 2005, 26th April 2005 and again 23rd August 2005.  He has also had treatment with the community occupational therapy service at Maghull Health Centre.  His treatment with the occupational therapist consisted of 7 sessions of stress management, cognitive therapy and resulted in a reduction of his anxiety and depressive symptoms.  In view of his cardiac history with hypertension, I suggested that Dosulepin should be best avoided in people with any cardiac problems.  Unfortunately, Mr Ashton became more depressed with a reduction in the dose.  He began to experience negative thoughts, feeling of gloom and feelings of low self-esteem.  He reported anxiety symptoms and feeling on edge and some reduction in his ability to get pleasure from life.  Because of his recurrence of his depressive symptoms despite drug treatment and stress management programme with the occupational therapist I suggested changing his medication to Sertraline 50mgs daily and that a referral for further primary care counselling should be made when I assessed Mr Ashton on 23rd August 2005.

It remains our view that Mr Kenneth Ashton would be permanently incapable of returning to a teaching post in any capacity.  It is clear that he has hoped that many of his symptoms would abate on stopping work and indeed this has been the case to an extent.  However, he’d had further depressive symptoms on attempting to reduce his maintenance antidepressant and has had to be switched to an alternative antidepressant more suitable with hypertension.  It remains to be seen whether this change in treatment results in an overall reduction in his levels of anxiety.”
37. The TPAS adviser provided a copy of the Addendum to the DfES, on 19 October 2005, and asked if Mr Ashton’s early retirement benefits could be revised to those of ill-health early retirement.  The DfES replied, on 16 November 2005, and stated that:

“I confirm that, since Mr Ashton made a formal application for actuarially-reduced retirement benefits, and the Scheme administrator, on behalf of the Department, accepted that application (which, in every respect, satisfied the statutory criteria), it is not possible to effect the change which has been requested.”

38. On 22 November 2005, the TPAS Adviser provided DfES with a copy of Mr Ashton’s letter that had accompanied his Form ARB14.  The DfES responded, on 8 December 2005, and stated that:
“The Teachers’ Pension Scheme is administered, on behalf of the Department, by Capita Teachers’ Pensions.  It was, of course, Teachers’ Pensions, and not the Department, who received Mr Ashton’s application for actuarially-reduced retirement benefits.

The note, mentioning advice which had been provided by the Pensions Advisory Service, which Mr Ashton attached to the above application, also confirmed his decision to apply for actuarially-reduced retirement benefits.  Mr Ashton neither sought from, nor invited, Teachers’ Pensions to comment on, or clarify, the content of any part of the note.
Having read the note, the advice given by the Pensions Advisory Service to the effect that, by Mr Ashton taking actuarially-reduced pension would not relinquish his claim to an ill-health retirement pension was, in fact, incorrect.”
39. The TPAS Adviser then contacted Teachers’ Pensions, which, by an email, dated 23 December 2005, stated that:
“… We believe that sufficient information is sent to each applicant to ensure they are aware of the terms and conditions under which they are applying.  Note 1 of the Notes to Form 14ARB, the application form for actuarially reduced benefits, is headed “When can I apply for Actuarially Reduced Benefits?” and one of the conditions is that a teacher must “not have applied for ill-health/premature retirement in respect of the same employment”.  Furthermore, Mr Ashton signed a declaration stating “I voluntarily apply for actuarially reduced benefits under the Teachers’ Pensions Regulations and understand that the reduced basic pension will be payable for life”.

Mr Ashton applied for actuarially reduced benefits because he was in need of income and I believe that his application was properly processed.  TP is bound by the regulations that apply and the DfES has already said that Mr Ashton cannot now apply for ill-health benefits.  We are not in a position to change that decision.”

40. DfES says that:

40.1
the advisability has to be questioned of submitting an application for ill-health early retirement before the review by the Consultant Psychiatrist due on 24 August 2004 had been carried out;

40.2
evidence submitted with an ill-health retirement application is considered by the Medical Adviser, which provides a recommendation on whether the criterion has been fulfilled;
40.3
when subsequent appeals are received, these are considered by a different doctor;

40.4
the doctors are required to consider all the evidence submitted with each application and, where they are recommending that the application is not accepted, to set out their reasons for making that recommendation;

40.5
for Mr Ashton to have qualified for an ill-health retirement he must have received all the appropriate treatment for his condition;

40.6
the doctors repeatedly concluded that, although it is stated that the psychiatrist attending Mr Ashton is of the opinion that he is permanently unfit to teach, it is clear that he has not yet had the benefit of available treatments: and
40.7
the Regulations do not impose any duty on the Secretary of State to obtain medical evidence before considering an application and it would be inconsistent with the general law to imply any such duty;
40.8
in Hamar v Pensions Ombudsman [1996] OPLR 55, approved in Secretary of State for Education and Skills v Farley [2004] EWHC 1768, the appeal was allowed against a determination by the Ombudsman where a finding of maladministration had been based on a supposed duty; and 

40.9
as there is no specific or general duty on the Secretary of State to seek out medical evidence, the failure to do so cannot constitute maladministration.
41. Teachers’ Pensions says that:
41.1
in applying for actuarially reduced early retirement benefits, there was sufficient information in the notes to Form 14ARB to alert Mr Ashton that he would relinquish his claim to an ill-health pension;
41.2
the final paragraph of Mr Ashton’s accompanying letter with his Application Form ARB14 can be taken as a matter of fact, i.e. that he had taken advice from OPAS and had not relinquished his claim to an ill-health pension;

41.3
Teachers’ Pensions was not obliged to enter into correspondence with Mr Ashton, particularly in view of the fact that he was taking advice and in view of the clarity of the wording in the application pack; and

41.4
given Mr Ashton’s requirement for income and the doubt over whether TPAS, who were advising him, were going to proceed with his case, there was no reason not to process the valid application.

CONCLUSIONS

42. The test for Incapacity under the 1997 Regulations is whether the applicant is unable to serve as a teacher due to illness or injury, despite appropriate medical treatment, and that he is likely to permanently remain so, i.e. up to, but not necessarily beyond, the normal retirement age of 60.  The task of Teachers’ Pensions and DfES is to decide, as a matter of fact, based on the medical evidence available, whether the applicant meets the criteria for Incapacity.
43. In reaching a decision, a decision maker must ask the right questions, interpret the Regulations correctly and only take into account relevant matters.  The decision maker should not come to a perverse decision, i.e. a decision that no other reasonable decision maker faced with the same evidence would come to.

44. There is no dispute that Mr Ashton was suffering from an illness that prevented him from working as a teacher.  The issue is whether his illness was such that, despite any appropriate medical treatment available, he was more likely than not to be unable to return to teaching either on a full-time basis or on a part-time basis in his current post or any other post.

45. Mr Ashton’s application for ill-health early retirement was first refused by Teachers’ Pensions because the Medical Adviser required sight of the results of the review that had been due to be carried out on him by the Consultant Psychiatrist, on 24 August 2004.  It is apparent that the result would be relevant to the decision to be made and, thus, it was a “right question” to ask.  The Medical Adviser stated only that it was unable to make a recommendation without the additional evidence but Teachers’ Pensions, because of the DfES’s policy not to obtain further medical evidence, was obliged to reject Mr Ashton’s application.
46. DfES’s change of policy, on 1 January 2004, meant that they no longer sought their own medical evidence and made a decision solely on the basis of the evidence supplied to them by the applicant via his medical specialists.  I am extremely doubtful that a policy which, in effect, prevents a medical adviser from making a decision even where an applicant may have presented considerable supportive evidence, but which in the adviser’s view stops some way, perhaps only a small way, short of convincing the adviser that the criteria are satisfied, is an appropriate approach.  Regardless of that, in this case, it was known that a further report could be available and I cannot understand why it would not have been entirely proper for that report to have been requested before the application was rejected. 
47. Regulation E4(1) states that “a person qualified for retirement benefits becomes entitled to them in any of the Cases described in this regulation”.  It is, therefore, for the decision maker to determine whether the applicant is entitled to a benefit from the Scheme.  I do not accept that the applicant, who is unlikely to have any medical expertise, should be expected to know whether the medical evidence being provided by his medical specialists would be sufficient for the purposes required by the Medical Adviser.  Nor do I consider that it is appropriate for the decision maker to decline to approach the applicant’s medical specialists.

48. The rejection of Mr Ashton’s application was, in the circumstances, inconsiderate, particularly as he was suffering from a depressive illness.
49. Mr Ashton appealed to Teachers’ Pensions against the refusal of his application under Stage 1 of IDRP.  Teachers’ Pensions again referred the matter to the Medical Adviser for a medical recommendation and a second doctor reviewed all of the evidence.  The Consultant Psychiatrist, who had reviewed Mr Ashton on 24 August 2004, opined that there had been some “resolvement” of his depressive episode since he had given up work and said that Mr Ashton was to be referred for Anxiety Management, that he was to be seen again for further psychiatric review and that his current medication was to be maintained.  
50. However, the Medical Adviser’s second doctor’s recommendation to Teachers’ Pensions stated that Mr Ashton’s depressive episode had been “resolved” and that it would be premature to “speculate” whether his current level of disability would cause permanent incapacity, as he was still receiving treatment.  Apart from the fact that the Consultant Psychiatrist had not said that the depressive episode had been “resolved”, the proposed treatment would seem to me to be consistent with the normal ongoing treatment that any patient could expect to receive following such an episode.   I note that the GP, who had reviewed Mr Ashton some six weeks’ later, reported that his condition had deteriorated in the meantime, albeit in part because of the rejection of his ill-health early retirement application.  The Medical Adviser’s second doctor couched the wording of his recommendation by using the word “speculate” and the term that the “available medical evidence fails to support the conclusion that the applicant is likely to be permanently incapacitated”, and in doing so he was saying that without further medical evidence, no opinion could be formed about the permanency of Mr Ashton’s condition.  I cannot understand why, if the Consultant Psychiatrist’s report of 2 September 2004 was silent on the longer term prognosis, it was not just a matter of requesting the Consultant Psychiatrist’s observations on his longer term prognosis.
51. Similarly, the Medical Adviser’s third doctor for the Second Appeal under Stage 2 of IDRP focussed on the fact that the Consultant Psychiatrist did not provide a long term prognosis on whether or not the treatment available to Mr Ashton would result in a recovery of his condition before reaching normal retirement age in the Scheme.  This omission was because the GP had completed the Medical Information Form 20.  Consequently, the Consultant Psychiatrist did not have sight of the Guidance Notes and was, thus, unaware that the particular prognosis might be required for the purposes of any award from the Scheme.  It is needless to say that Mr Ashton should have drawn the Consultant Psychiatrist’s attention to this omission, even if he might have understood that such an opinion was required, when DfES’s own stated, but somewhat inexplicable, view is that such a request might unduly “influence the treatment by an applicant’s treating clinicians.”
52. The DfES was the decision maker on behalf of the Secretary of State under Stage 2 of IDRP.  In the review of Mr Ashton’s case, DfES seemingly concerned itself only with the actual medical evidence to hand, rather than considering the fact that it would have been a simple matter to obtain a specialist’s view on the longer term prognosis, which was clearly the only missing evidence.
53. DfES cite Hamar v Pensions Ombudsman [1996] OPLR 55 as being consistent with its submission that the Regulations do not impose any duty upon the Secretary of State to obtain medical evidence before considering an application.  In Hamar the issue in question was the Trustees’ obligation to give information to a beneficiary of a trust by showing him or her documents.  In that case the Judge held that Trustees are not obliged to point the beneficiary in the right direction or tell him of his errors, even assuming that they are aware that those errors existed.  
54. I do not see that case as being relevant here, as I have already found that it was Teachers’ Pensions and/or DfES’s responsibilities to determine under Rule E4 whether Mr Ashton was entitled to a benefit from the Scheme and, in order to properly reach that decision, it was incumbent on them to ask the right questions.  Far from having no responsibility to obtain any medical evidence, without which no decision could be reached, the dispute here is about whether all of the necessary medical evidence should have been supplied by Mr Ashton or, more accurately, whether any additional information required might have been requested by Teachers’ Pensions/DfES directly from the medical specialist concerned, which would seem to me to be simply a matter of good administrative practice.
55. I find, therefore, that the application of DfES’s change of policy on 1 January 2004, of not to ask for further medical evidence, was flawed, at least in Mr Ashton’s case, for the reasons stated above.  This was maladministration.  I uphold the first part of the complaint against DfES.  It is particularly noteworthy that, when actually asked, the Consultant Psychiatrist said in his report of 21 January 2005, “The history as outlined to me strongly supported the view that he would be permanently unfit to teach in any capacity.”
56. Given my conclusions above, the appropriate course of action is, therefore, for me to remit the decision back to DfES.
57. I find that the DfES’s failure to take the proper approach and have regard to the availability of further medical evidence has caused Mr Ashton unnecessary distress and inconvenience and that he should receive some modest payment in recognition of this.
58. I now turn to the second part of the complaint made by Mr Ashton.  In my judgement, the “To Whom it May Concern” letter that Mr Ashton attached to his application to Teachers’ Pensions for Actuarially Reduced Retirement Benefits, Form ARB14, clearly formed part of that application.  Teachers’ Pensions’ disregard of Mr Ashton’s caveat contained in that letter to the effect that, by accepting the actuarially reduced benefits, he was not relinquishing his claim to an enhanced ill health benefits under Regulation E4, was maladministration. At the very least, Teachers’ Pensions should have made clear to Mr Ashton its views on the implications of his application.  I might add that, it seems to me harsh in the extreme that, where somebody’s financial circumstances dictate that they have no choice but to ask for payment of an actuarially reduced pension, such application should be treated as not just superseding, but permanently preventing a successful outcome to, any existing application for ill health entitlement.  However, in view of my decision about the first part of Mr Ashton’s complaint, the matter has now been largely superseded.  The direction below allows Teachers’ Pensions to replace and adjust the previously awarded benefits, if that should be required.
DIRECTIONS

59. I direct that:
59.1
DfES shall reconsider Mr Ashton’s eligibility under Regulation E4 and, if on that reconsideration, DfES decides that Mr Ashton should have been properly awarded benefits under Rule E4, DfES shall notify Teachers’ Pensions to replace and accordingly adjust Mr Ashton’s previously awarded Actuarially Reduced Retirement Benefits by the appropriate substitution of benefits under Regulation E4.  Such benefits shall be calculated, having regard for the fact that the original decisions were taken with maladministration, with a start date assuming those decisions had been taken properly, with simple interest, calculated on a daily basis at the base rate for the time being quoted by the reference banks, added to the arrears of any adjustment to the lump retirement benefit to the actual date of payment, and on the arrears of any adjustment to the retirement pension benefit, from the monthly dates due to the actual date of payment.
59.2
In addition to the total of the sums in 58.1 above, DfES shall, forthwith, pay to Mr Ashton £250 in recognition of the non-financial injustice he has suffered and which I have identified in paragraph 57 above.  Such sum shall include the reimbursement of any medical fees that Mr Ashton may have had to pay for any medical reports required for the Second Appeal, by which date, he was no longer in employment as a teacher.
CHARLIE GORDON

Deputy Pensions Ombudsman

6 September 2007
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