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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr I Whormsley FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Vauxhall Motors Limited Pension Plan  FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	
	

	Trustee
	:
	GM (UK) Pension Trustees Limited

	Employer
	:
	Vauxhall Motors Limited


MATTERS FOR DETERMINATION
1. Mr Whormsley says that the Respondents improperly or wrongly refused to grant him an Incapacity Pension from the Scheme.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE DEFINITIVE TRUST DEED AND RULES OF THE SCHEME

3. Clause 3 of the Definitive Trust Deed, under the heading of “THE TRUSTEE AND THE PENSIONS BOARD OF THE TRUSTEE”, states that:

“(E)
Board of Directors to establish a Pensions Board
The Principal Company shall procure that the Board of Directors of the Trustee establishes a committee, to be known as the Pensions Board, of the Board of Directors in accordance with the following provisions in this Clause 3.

(F)
Eligibility for membership of the Pensions Board
To be eligible for membership of the Pensions Board, an individual must be an Employee.
For this purpose an Employee includes any individual employed by the ultimate holding company of the Principal Company or any subsidiary of the ultimate holding company of the Principal Company.

(G)
Number of Members

There shall be 13 members of the Pensions Board.

(H)
Composition of the Pensions Board

The Pensions Board shall consist of –

(i) 7 Company Representatives, and

(ii) 6 Employee Representatives.” 

4. Clause 4 of the Definitive Trust Deed, under the heading of “POWERS AND PROCEEDINGS OF THE PENSIONS BOARD”, states that:

“(E)
Decisions by majority
The Principal Company shall procure that the Trustee establishes the Pensions Board on terms that –

(i) all business brought before a meeting of the Pensions Board shall be decided by a majority of votes of the members of the Pensions Board present and voting on it…”

5. Clause 8 of the Definitive Trust Deed, under the heading of “POSITION OF TRUSTEE”, states that:

“(C)
May act notwithstanding personal interest

The decision of, or the exercise of a power by, the Trustee shall not be invalidated or questioned on the ground that the Trustee had a direct or personal interest in the result of the decision or exercise of the power.”

6. Rule D2(D) of the Scheme, under the heading of “Pension on Incapacity”, states that:
“(i)
Subject to the following provisions of this Rule D2(D), a Member may:

…

(b)
in relation to retirement on these grounds on or after 1st January, 1998 with the approval of the Trustee


be retired by the Employer at any time prior to his Earliest Normal Retirement Date on the grounds of Incapacity.
(ii)
The Member’s Incapacity must be proved to the satisfaction of a medical authority designated by 

…

(b)
… the Trustee (but the medical authority designated by the Trustee shall be the same medical authority as advises the Employer of the Member in question unless the Principal Company and the Trustee otherwise agree).
(iii)
Where a Member retires in accordance with this Rule on grounds of Incapacity, the Member shall … become an Incapacity Pensioner and shall be entitled to receive an Incapacity Pension … payable from whichever is the latest of:
(a) the first day of the month following that in which the Incapacity of such Member is proved to the satisfaction of the designated medical authority.”

7. “Incapacity” is defined in Part III of the Rules of the Scheme, as meaning:

“(B)
(i) 
… physical or mental deterioration in health which is beyond that which is either normally associated with advancing age or simply due to a decline in energy or ability and as a result of which the individual concerned is, as certified by a medical authority, subject to (ii) below, designated by the Trustee, unable to undertake any full time work.

(ii)
unless otherwise agreed by the Trustees and the Principal Employer, the medical authority shall be the same medical authority as advises the Employer of the Member in question.”
MATERIAL FACTS

8. Mr Whormsley’s date of birth is 7 March 1959.  He was employed by Vauxhall Motors Limited (Vauxhall), on 23 August 1977, and became a Member of the Scheme, on 7 March 1980.  From about 1997, he worked as a Production Operator in an area set aside for disabled people.  In 2001, he was medically examined by Vauxhall’s Occupational Health service providers and was assessed as being capable of returning to the main car assembly line.  On 28 August 2001, he suffered an accident at work but was able to continue working.
9. A Consultant Orthopaedic Surgeon wrote to the Medical Officer of the Occupational Health service providers about Mr Whormsley, on the 11 September 2001, and stated that:

“Thank you for sending me this man’s X-rays dated 28th August 2001.  These X-rays confirm chronic degenerative disc disease with disc narrowing at the L5/SI level and long standing anterior osteophytes.  The rest of the alignment is satisfactory.  In the lumbar spine, in the lateral view, there is no evidence of osteoporotic change, radiologically, of any note.  There is a congenital abnormality at the L5 level and on the AP view he does have a very mild degree of upper lumbar scoliosis.  Biochemically his white count is high and his haemoglobin is low for a male.  Otherwise all appears perfectly satisfactory with normal proteins and normal calcium.
Having seen these X-rays, I think he could be improved with back rehabilitation exercises, swimming (if he can), and return to full activities.”

10. Mr Whormsley was signed off sick from work by his General Practitioner (GP) from 16 November 2001.
11. Mr Whormsley asked his GP to arrange for a second opinion about his back problem.  He was seen by a Consultant Spinal Surgeon who, by a medical report to the GP dated 21 May 2002, stated that:

“… he attends with a history of severe low sided back pain and weakness in his right foot.  He states that his symptoms originate following an incident a work in 1995. … This last information was obtained from the letter that [the Consultant Orthopaedic Surgeon] has written to you on 26 October 2001.  Apparently the MRI scan did not reveal any abnormality within the spine and EMG nerve conduction studies revealed degeneration in the right common perineal nerve. … However, Mr Whormsley states that his back symptoms and his right foot weakness persist following that incident.  Over the last 6/7 months he feels that his symptoms have intensified.  These include mainly the back pain which is present constantly preventing him from doing activities of daily living and sleeping at night. … The pain is severe and persists despite taking analgesics.  He does not have any bowel/bladder disturbance.  He can only walk short distances and has to use a stick to walk.  He suffers from Klinefelter’s syndrome but is otherwise fit and well.
Clinical examination revealed a gentleman who was constantly grimacing in pain.  This was apparent as he struggled to get up from his chair and even when he was asked to undress himself.  He walked with an antalgic gait on his right side and appeared to have right foot drop on this side.  They [sic] were inappropriate signs in as much as superficial palpation along the skin of his lumbar spine reproduced pain.  Axial compression on his head also reproduced pain as did pelvic rotation keeping the spine stiff.  Neither of these activities are supposed to reproduce pain normally.  There was hardly any spinal movements, all restriction being due to pain.  He could not tip toe or rock on his heels stating that this produced pain.  SLR was bilaterally limited to 20/25 degs, again due to back pain.  Neurological examination revealed non dermatomal loss of sensation below the knee in his right leg.  On the left side his sensation was normal.  There was difficulty in performing a worthwhile motor examination as this resulted in back pain.  His reflexes were present normally.  Passive rotations of his hips did not reproduce pain.
As all previous investigations were destroyed fresh x-rays were taken today.  These reveal mainly disc degeneration at L5/S1 with the rest of the spine being unremarkable.

OPINION

It is likely that this gentleman may have some mechanical back pain originating at L5/S1.  However, he does also have signs of illness behaviour in that axial compression, rotation of pelvis and superficial palpation of his lumbar spine reproduced pain.  [The Consultant Orthopaedic Surgeon’s] attempt to reorganise his work station apparently have [sic] failed and Mr Whormsley informed me that despite these modifications he could not carry on work.  It is likely therefore that he is not going to return to work.
From my point I have reassured him that his symptoms are most likely mechanical and there is no dangerous pathology in his spine.  There is no indication for surgical or further investigation.  His drop foot has been of long standing and it is unlikely that any further intervention is going to reproduce recovery.  There is nothing further that I can offer and I have discharged him back to your care.”

12. On 31 July 2002, Mr Whormsley underwent a scan for osteoporosis.  This showed a “low T-score”, which was suggestive of osteoporosis.  The GP suggested that he should be referred to an appropriate specialist.
13. By a letter to Mr Whormsley, dated 18 October 2002, Vauxhall stated that:

“Following your comments at yesterday’s meeting on your present state of health, it is proposed to pay you Extended Sickness Benefit from Thursday 17th October, 2002.
As you are aware this Benefit is a discretionary fund, which requires certain criteria to be considered before a decision is made.  The decision has now been made to pay this Benefit due to the deterioration in your condition.”

The Extended Sickness Benefit expired, on 3 April 2003.

14. Mr Whormsley wrote to the Managing Director of Physical Evaluation Systems Limited, on 12 April 2003, and stated that:

“I attended a physical assessment session at PES Manchester on [date not shown]  I have just received a copy of that report.  I find it to be an inaccurate reflection of my physical ability/reaction to exercises undertaken on the day and an erroneous record of proven medical ailments.
I attended PES in good faith and am extremely disappointed by the distortion of facts (see attached).

Should this report be presented at court, as part of Vauxhalls defence against my industrial injury claim, it could reflect badly on the professionalism of PES.  I therefore respectfully draw this to your attention at this early stage in order to afford you the opportunity to investigate.”

The “attached” referred to in the letter above, under the heading of “PES Report”, is as follows:


“Page 4 Pair profile
I have answered the PC questions as openly and honestly as possible.  But I do have problems with reading.

Page 6

I have Osteoporosis.  No test was undertaken for Osteoporosis, at PES.  I have chronic degenerative disc disease at L5/S1.  Osteoporosis, Klinefelter’s syndrome.  Sciatica.  Dropped right foot.

Page 6 General Observations

Report states that I was able to walk on heels and toes[.]  I cannot walk on my right heel or toes as I am incapable of bending my right foot, and did not/could not, whilst being helped on with my socks and shoes.

Page 7 Functional Tests

I carried out these tests to the best of my ability, not inconsistently as stated.  The pain I feel is red and the more I attempted to carry out the tests the greater the pain.

Page 8 Lifting Assessment

I was able to lift an empty box from a shelf waist high to shoulder height but unable to lift the same box once a weight had been added – I was unable to lift the empty box from the floor.

At the end of the day I was in pain and could hardly walk, something that was observed by the receptionist and driver.”

15. By a letter to the Personnel Manager of Vauxhall, dated 17 April 2003, Mr Whormsley applied for ill health early retirement from the Scheme.  The Personnel Manager is a member of the Pensions Board of the Trustee. 
16. By a medical report to the GP, dated 22 April 2003, a Consultant Physician who had examined Mr Whormsley for osteoporosis, on 14 March 2003, stated that:

“… a question of osteoporosis because of his Klinefelter’s syndrome and loss of time off work.  He is also known to have chronic disc disease, a right dropped foot in 1995 and also has migraine.  He used to be on testosterone patches but got mood swings with these.  He also complains of his neck cracking and he can’t pick up things with his left hand.  The bowels are costive, he gets indigestion, no fits or faints and shaves twice a week.  He smokes 30 cigarettes a week and drinks a pint of beer a week.

… His neck movements were diminished and painful and he tended to hold his head rather flexed.  There was diminished sensation over L5 on the right with diminished power of dorsiflexion and extensor hallucis longus on the right.  There was also some restriction of pin prick sensation over C6 on the left.  There were no long tract signs in the lower limb.

Bone mineral density was .874g/cm2 in the spine and .732g/cm2 in the femoral neck.  Haematology and calcium and liver function tests were unremarkable apart from serum calcium a 2.69 being at the upper limit of the normal range.

He is not strictly osteoporotic… I have suggested he uses a collar however to try and keep his head from flexing too much.
… I would be happy to review him again in 2-3 years time from the bone point of view …”

17. On 21 May 2003, Mr Whormsley provided the Personnel Manager with copies of the medical reports above, dated 21 May 2002 and 22 April 2003.

18. Following a meeting at Vauxhall, on 19 June 2003, and by a letter of the same date, the Personnel Manager declined Mr Whormsley’s application for ill health early retirement and stated that the medical evidence provided was insufficient to support his claim.  
19. Mr Whormsley then asked Vauxhall’s Pensions Department for an application form for the Scheme’s Internal Dispute Resolution Procedure (IDRP).  This was provided, on 2 July 2002, when the Pensions Manager stated that he had mentioned correspondence with Vauxhall and, thus, there was some uncertainty about whether IDRP would apply, as the Trustee had not considered an Incapacity Pension for him.  
20. The IDRP application form was completed by Mr Whormsley and returned, on 11 July 2003.
21. The GP sent a letter to the Occupational Health’s Medical Officer, on 17 July 2003, and stated that;

“[Mr Whormsley’s] condition has deteriorated in that he has suffered with recurrent back pain that is exacerbated by all movements, particularly bending and also by prolonged periods of standing.”

and that:

“[Mr Whormsley] is unfit to undertake any form of manual work and as such would not be able to return to his job with Vauxhall”.

22. The Pensions Manager wrote to Mr Whormsley, on 21 August 2001, and stated that:

“It seems to me that, as I indicated to you in my letter dated 2 July, the dispute resolution procedure might not be appropriate in this instance.  The procedure is essentially designed to provide recourse for those who, for example, dispute a decision of the scheme Trustee.  At this point of time, your request for early commencement of your pension due to incapacity has not been heard by the Pensions Board for the Vauxhall pension plan (essentially, the Trustee).

However, in the interests of saving time, I intend to put your request to the Board at its next meeting…” 

23. By a letter dated 10 September 2003, Mr Whormsley was informed by the Pensions Manager that his application for an Incapacity Pension from the Scheme had been refused by the Trustee at a meeting held, on 9 September 2003, as the Trustee “did not feel able to grant your request”.  The Personnel Manager was one of the members of the Pensions Board present at the meeting. 
24. On 15 September 2003, Mr Whormsley asked the Pensions Manager for a Stage 2 IDRP application form.  By a letter on the next day, 16 September 2003, the Pensions Manager stated that:
“As outlined in the dispute resolution procedure form, the procedure is in three stages; the first involves an application to the Pensions Manager (i.e. myself); the second is an appeal to the Pensions Board; the third is an appeal to the Ombudsman.

I am afraid that we cannot move to stage two of the procedure before exhausting stage one.  As yet, this has not been accomplished.

However, in the interests of saving time, I suggest that I take your original application enclosed with your letter dated 11 July as an application for me to consider and that you are disputing the decision of the Pensions Board rather than that of the Company.

In your completed application you disagree with the decision taken but do not actually state any grounds for your disagreement.  Again, in the interests of time, I make the assumption that you disagree because you feel that you meet the requirements for early retirement due to incapacity.
It is my view that the decision taken by the Pensions Board not to allow your early retirement is a decision that can be taken by the Board.  It is also my view that the decision was taken entirely properly in accordance with the Trust Deed.

…

You have the right to have my decision reconsidered by the Pensions Board.” 
25. Mr Whormsley appealed to the Trustee under Stage 2 of IDRP, on 12 November 2003.  In that appeal Mr Whormsley stated that the Benefits Agency had granted him a Disability Living Allowance, effective from 11 September 2002, and a Severe Disability Premium, effective from 6 May 2003, and provided a copy of the GP’s letter, dated 17 July 2003 (see paragraph 21 above).  The Pensions Board decided to ask for medical opinion but a delay in the IDRP occurred, as Vauxhall was in the process of changing its Occupational Health service provider.  Mr Whormsley attended a medical examination with the new Occupational Health service provider on 12 February 2004, which resulted in the provider’s Consultant Occupational Physician issuing a Medical Certificate on the same date, as required under Rule D2(D) for the payment of an Incapacity Pension.  In a covering letter to the Trustee, the Consultant Occupational Physician stated that:

“If his present back and muscular skeletal condition is genuine he is permanently unfit for all work, if it is not, he has a serious and significant psychological problems which in itself would lead to permanent shortening of his muscles and eventually fixed flexion deformities.  There are signs that he already has this within his neck, wrist and elbows, either way he is permanently unfit for all work.”
26. By a letter to the Trustee, dated 26 February 2004, the Consultant Occupational Physician stated that:
“I have today been shown a video of this man in August 2003 [and 15 September 2003], it is clear from this that he has no significant restriction of his neck or back, thus my previous decision to award ill health retirement is reversed.”

27. Mr Whormsley’s Stage 2 IDRP application was considered by the Trustee, on 9 March 2004, and he was informed on the next day that his appeal had not been upheld.  The Trustee stated that account had been taken of the updated views of the designated medical authority.  The Personnel Manager was again one of the members of the Pensions Board present at the meeting. 
28. The letter to Vauxhall, dated 12 April 2003 (see paragraph 14 above) was copied by Mr Whormsley and sent to the Consultant Occupational Physician, on 12 March 2004, with the following notation added:


“Are you aware that the Joint TU’s have an agreement with the Management that all PES Reports will be withdrawn?  It should NOT therefore be submitted to the Ombudsman.”
It is most likely that the copy of this letter has been provided for the investigation by The Occupational Pensions Advisory Service, from which Mr Whormsley obtained help and assistance.
29. On 25 March 2004, the Consultant Occupational Physician reviewed further video evidence of Mr Whormsley, dated 2 March 2004, and confirmed his decision, as in paragraph 26 above, to Vauxhall by a memorandum, dated 26 March 2004.

30. At a meeting with Vauxhall, held on 7 May 2004 and chaired by the Personnel Manager, Mr Whormsley was shown the video evidence referred to in paragraphs 26 and 29 above and was dismissed by Vauxhall with immediate effect for gross misconduct for falsely representing himself as less fit than he really was.  An appeal against the dismissal decision, chaired by an Employee Relations Manager, was refused by Vauxhall, on 14 June 2004.

31. Mr Whormsley claimed unfair dismissal by Vauxhall under the Disability Discrimination Act 1995.  At Employment Tribunal hearings, held in May 2005, the Consultant Occupational Physician gave evidence. The following are extracts from the Facts contained in the Judgment of the Employment Tribunal, dated 7 June 2005:
“[The Consultant Spinal Surgeon] said that the claimant showed signs of illness behaviour … [The Consultant Occupational Physician] told the Tribunal that illness behaviour was a medical euphemism for exaggerated symptoms.
… [The Consultant Physician], who had examined the claimant, said that the claimant was not strictly osteoporotic and the bone density was not as low as might have been expected for someone with Klienfelters Syndrome. … [The Consultant Occupational Physician] told the Tribunal that this meant that although the claimant’s bone density was thinner than the general population, it had yet to be seen whether this was normal for the claimant and that it was unlikely to be the cause of the claimant’s pain.
… [The Consultant Occupational Physician] later viewed video footage of the claimant taken on two days in July and August 2003 [correctly, August and September 2003].  As a result of seeing that video footage, [the Consultant Occupational Physician] retracted his certificate supporting ill health retirement on 26th February 2004 … However, [the Consultant Occupational Physician] asked the respondent to obtain more recent video evidence, which was obtained on 2nd and 3rd March 2004.  Footage shown on one of those days confirmed [the Consultant Occupational Physician] in his opinion to retract his certificate.  The reason why [the Consultant Occupational Physician] retracted his certificate was that the claimant’s behaviour, shown in the video, in walking, getting into and out of his car and driving showed a person who was not expecting to be in pain when he moved.  The claimant demonstrated free and easy movement getting into his car and turning his head … and this brought into question the extent of the claimant’s symptoms.”
32. The following are extracts from the Conclusions of the same Judgment above:

“The Tribunal finds that the reason for dismissal was misconduct and not capability.  … The respondent’s concern was that the claimant had represented himself as far more ill than he actually was.  Warning lights had already been given by [the Consultant Spinal Surgeon] in his report that the claimant was suffering from illness behaviour.  However, until he saw the video, [the Consultant Occupational Physician] was prepared to go along with the claimant’s symptoms and certify that the claimant should be retired medically.  The Tribunal finds that [the Consultant Occupational Physician’s] main concern upon seeing the video footage was that the claimant was acting in a way which did not anticipate pain from his movements. Somebody who was constantly in pain when parts of his body moved, would have moved in a way different from that shown by the claimant on the video footage.  “[Counsel for Mr Whormsley] … has said that the respondent should have investigated the reference to psychological problems in [the Consultant Occupational Physician’s] report.   It was open to the claimant to put forward such evidence, if he believed that would be appropriate.  His only explanation was that he had good and bad days.  It appeared from the video footage that those filming him had managed to catch three of the claimant’s good days. … It was reasonable for the respondent to believe that the claimant had misrepresented the seriousness of his illness and in those circumstances could not be relied upon in the future.  In the Tribunal’s view the respondent had reasonable grounds for believing that the claimant had misconducted himself and that dismissal was within the range of reasonable responses.

… The Tribunal also finds that the claimant was not dismissed for a reason relating to disability.  Any causal connection between the circumstances of the claimant’s dismissal and his disability is fortuitous.  The respondent did not dismiss him, because he was disabled or even for any reason relating to his disability.  The respondent dismissed the claimant because he had misrepresented the extent of his disability.  The Tribunal is not satisfied that there was sufficient causal connection to justify the finding of unlawful disability discrimination.  The claimant’s claims are therefore dismissed.
The Tribunal was not asked to decide whether or not Mr Whormsley is disabled within the meaning of section 1(1) of the 1995 Act.  Nevertheless, the Tribunal finds that he is.  It notes that he is under treatment for Kleinfelters Syndrome and that treatment vitiates the worst physical aspects of the Syndrome.  The Tribunal notes that there is an impact on the claimant’s day-to-day activities which is more than trivial.  The Tribunal in its judgment has merely found that the disability did not give rise to the claimant’s presentation of his disability.  There is a significant possibility that his bone density might reduce and also that without treatment other aspects of the syndrome could exert themselves.  The Tribunal therefore finds that the claimant is disabled within the meaning of section 1(1) of the 1995 Act.” 
33. On 24 August 2005, Mr Whormsley underwent a further scan for osteoporosis with the same Consultant Physician, as in paragraph 16 above, who stated that:

“Bone mineral density in this man has declined somewhat in the femoral neck though not in the total upper femur since we last measured him.  The values are not osteoporotic in the upper femur.  At the spine the bone mineral density has improved slightly but still remains very low by the standards of his age, in keeping with his diagnosis of Klinefelter’s syndrome.  Certainly there has been no deterioration and presumably this is related to his being on testosterone.”  

34. At his own instigation, Mr Whormsley was examined by another Consultant Orthopaedic Surgeon (the “Second Consultant Orthopaedic Surgeon”), on 31 January 2006.  With the additional benefits of an extract of the Incapacity Rules of the Scheme, the medical evidence detailed above, the Consultant Occupational Physician’s handwritten case notes, but not Mr Whormsley’s letter, dated 17 April 2003, the Second Consultant Orthopaedic Surgeon provided a medical report, dated 7 February 2006, in which he stated that:
“I have read [the supporting documentation] and note their content.  In particular, I note that he is not osteoporotic, although he does have reduced bone mineral density.  I also note the non-organic physical findings, detailed by [the Consultant Spinal Surgeon].
VIDIOES [sic]:

I have watched three sequences of video film:
The first was shot on 7.8.03 and is basically non-contributory.

The second was shot on 15.9.03.  On this, he is shown going to a shopping centre in a car and then walking around the post office and various shops, before returning to his car.  At the start of this, he is shown to have a mild right-sided limp, short stride length, slow walking pace and generally inhibited movement.  By the end of the sequence, his limp has become much more exaggerated and his movements altogether stiffer.
The third sequence was shot on 2.3.04.  In this video, he is shown approaching and getting into the driver’s seat of a car.  He does this fluidly and without any apparent problems.  There is, however, no further clear shot of Mr. Whormsley during the course of this video.

…

OPINION:

I do not think that there is any doubt that Mr. Whormsley has degenerative back condition.  Degeneration of lumbar spine discs is, however, a normal feature of ageing, and the mere presence of disc degeneration does not necessarily indicate that any clinical problem will ensue.  Indeed, the vast majority of people will have degenerative changes by retirement age, yet very few of them will be having any sort of significant back pain problem.
Clearly at some stage, Mr. Whormsley has had a very significant problem with sciatica as a result of disc degeneration, and that has left him with a drop foot.  That in itself would not necessarily be disabling, and one is therefore very reliant upon the individual giving a truthful account of the problems that they have.

On clinical examination, Mr. Whormsley certainly seems to exhibit a significant back pain problem.  Apart from the drop foot (which was confirmed on the video), none of the findings are altogether objective, and are potentially open to being mimicked by somebody whose intension [sic] is to deceive.

[The Consultant Spinal Surgeon] noted some inappropriate signs, and some of these were certainly confirmed by my own examination.  These are, however, not signs of malingering, but are consistent findings in people with chronic pain syndromes who have significant level of psychological distress.  If anything, they would serve to confirm rather than refute his account.

On the video sequences, Mr. Whormsley is not shown doing very much at all.  I think the only sequence which would give rise to any concern is the last one, where he is shown getting into the driver’s seat of a car without any apparent problem in moving.  Otherwise, I would feel that the videos serve to confirm rather than cast any doubt upon Mr. Whormsley’s voracity [sic].
I do not feel that a single brief sequence of film is sufficient to cast doubt upon Mr. Whormsley’s truthfulness, and certainly it is woefully insufficient evidence to extrapolate to Mr. Whormsley being able to perform any form of full-time employment, let alone working on an assembly line in a car plant.  I would therefore feel that Mr. Whormsley’s incapacity due to his back pain problem means within the terms of the Vauxhall Pension Plan that he is unable to undertake any full-time work.”

35. Mr Whormsley says that:

35.1
the letter addressed to the Managing Director of Physical Evaluation Systems Limited, dated 12 April 2003, was neither submitted by him nor the Respondents, no mention of the letter has been made during the exchanges between the parties, and reference to it should, therefore, be deleted;
35.2
the impartiality of the Personnel Manager must be questioned;  

35.3
as a Medical Certificate was issued for him but was reversed, the Trustee ought to have sought specialist orthopaedic opinion about his medical condition before concluding Stage 2 of IDRP;

35.4
the rejection of his ill health early retirement application, his dismissal, allegation of misrepresentation and the subsequent Employment Tribunal judgment, were all based solely on the Consultant Occupational Physician’s medical opinion of the video tapes;

35.5
the title of “Consultant Occupational Physician” used by the Occupational Health services provider, is potentially misleading, as the medical professional concerned is not medically qualified as a Consultant and, thus, the term raises his medical profile to a level he has not attained and, as such, wrongly lends undue weight to his medical opinion;
35.6
the Second Consultant Orthopaedic Surgeon, whose professional qualifications are superior to those of the Consultant Occupational Physician’s, and whose field of expertise is more relevant, is of the opinion that the video evidence was “woefully insufficient” to extrapolate that he was able to perform any form of full time employment; and
35.7
to dismiss his complaint would perpetuate an injustice based on the Consultant Occupational Physician’s medical interpretation of the video tapes.
36. The Trustee and Vauxhall say that:

36.1
Mr Whormsley did not fit within the Scheme’s definition of Incapacity and was not therefore retired by Vauxhall;

36.2
furthermore, the Employment Tribunal upheld Mr Whormsley’s dismissal, which was itself based on his misconduct in attempting to misrepresent the severity of his illness;

36.3
this misrepresentation, if successful, would have enabled Mr Whormsley to obtain a valuable pension benefit;

36.4
granting ill health early retirement now would allow Mr Whormsley to obtain the same valuable pension benefit on the basis of the same misrepresentation;

36.5
the complaint should be rejected, as an abuse of process; and

36.6
the Occupational Health service providers have confirmed its medical professional’s status as a Consultant Occupational Physician.
37. Mr Whormsley further submits:

37.1. By a letter dated 7 July 2004, the Pensions Manager stated that:

“it would appear likely that all successful applicants for an incapacity pension would also be classified as disabled persons for the purposes of the Disability Discrimination Act,

a person who is not disabled for the purposes of the Disability Discrimination Act would not be within the scope of the definition of Incapacity, and

there will be cases where the individual who is a disabled person for the purposes of the Disability Discrimination Act will not satisfy the Incapacity test under the Plan rules, refusal in such a case is not discrimination under the Disability Discrimination Act.”

Whilst he accepts the third point above, Vauxhall had responded, on 21 June 2004, to the Disability Discrimination Act 1995 questionnaire for the claim to the Employment Tribunal by stating that “We do not believe that you are disabled as defined in the Disability Discrimination Act”.  The Consultant Occupational Physician is employed by Vauxhall, and would have been the medical authority consulted to determine Vauxhall’s response.  However, since the Consultant Occupational Physician is also the designated medical authority to the Trustee, it follows that, as it was his view that Mr Whormsley was not disabled, he could not be within the scope of the definition of Incapacity.

However, the Judgement of the Employment Tribunal was that Mr Whormsley was disabled within the meaning of Section 1(10) of the Disability Discrimination Act 1995.

Therefore, Vauxhall’s medical opinion that Mr Whormsley was not disabled was incorrect and as such presented an insurmountable barrier to his application for early retirement due to incapacity.

37.2. If the Consultant Occupational Physician’s decision was indeed “final”, this means that he had no scope for appeal at Stage 2 IDRP against the video evidence that was then introduced and, in the final analysis, apparently no right to appeal to the Deputy Pensions Ombudsman against the Consultant Occupational Physician’s medical decision.   

CONCLUSIONS

38. Mr Whormsley asserts that his letter to the Managing Director of Physical Evaluation Systems Limited, dated 12 April 2003, should be disregarded.  The contents of the letter, however, provides relevant background evidence about the complaint that Mr Whormsley has made to me, and I see no justifiable reason to disregard that letter’s existence.
39. Mr Whormsley questions the impartiality of the Personnel Manager in his role as member of the Pensions Board of the Trustee.  This is purely a supposition made by Mr Whormsley, as there is no evidence to support an allegation that the Personnel Manager may not have acted impartially.  I note that decisions reached by the Pensions Board are decided by a majority of votes by the members present, which can be up to 13 members, all of whom are employees of the Vauxhall group of companies, and furthermore that Clause 8 of the Definitive Trust Deed makes provision for the fact that a member of the Pensions Board may have had a direct or personal interest in the result of a decision or exercise of a power.  I do not, therefore, find the allegation in favour of Mr Whormsley.    
40. The initial application made by Mr Whormsley for ill-health early retirement from the Scheme was considered and rejected by the Personnel Manager of Vauxhall, on 19 June 2003, on the grounds that there was insufficient evidence to support his application.  That was not, however, a decision for Vauxhall to make, as an application under Rule D2(D) requires the prior consideration of the Trustee and approval from the designated medical authority.
41. This was corrected and Mr Whormsley’s application was considered by the Trustee at a meeting held on 9 September 2003.  The application then had the additional support of a letter from Mr Whormsley’s GP, dated 17 July 2003, who had made a statement about a deterioration in Mr Whormsley’s condition.  In my view, the Trustee failed to take account of that statement and, without seeking any medical opinion, refused the application with an inadequate explanation that the Trustee “did not feel able to grant your request”.  This was maladministration.
42. The Pensions Manager reviewed the Trustee’s refusal of Mr Whormsley’s ill-health early retirement application under Stage 1 of IDRP.  However, the Pensions Manager’s decision reached, on 16 September 2003, was only to endorse the Trustee’s refusal, again without any adequate explanation, as required under IDRP.   

43. Mr Whormsley’s application then moved on to Stage 2 of IDRP and, this time, the Trustee appropriately referred the matter to its designated medical authority.  This resulted in the Consultant Occupational Physician examining Mr Whormsley, on 14 February 2004.  Thus the maladministration identified in paragraph 41 above was corrected during the IDRP.

44. On the same day, 14 February 2004, the Consultant Occupational Physician issued a Medical Certificate for Mr Whormsley.  However, before the Trustee was able to formally approve Mr Whormsley’s Incapacity, the Consultant Occupational Physician reviewed the video evidence taken in August and September 2003 and promptly rescinded the Medical Certificate.  Appropriately, the Consultant Occupational Physician then asked for further video evidence, which confirmed his opinion and decision that the Medical Certificate should be rescinded.
45. The exercise of a discretionary power can be challenged if there is evidence that the decision maker (in this case, the Consultant Occupational Physician on behalf of the Trustee) asked itself the wrong questions, failed to direct itself correctly in law, or reached a perverse decision, i.e. one which no reasonable decision maker could have reached.  In reaching the decision, the decision maker must take into account all relevant but no irrelevant factors.
46. I have no reason to question the Consultant Occupational Physician’s decision to reverse the Medical Certificate, as that decision was based on his revised medical opinion that was reached mainly in the light of the video evidence.  It is not for me to agree or disagree with a medical opinion formed by a medical professional.  I may only consider whether the decision reached was perverse.
47. Without the provision of a Medical Certificate, Mr Whormsley’s application to the Trustee for ill-health early retirement from the Scheme failed, as his Incapacity was not proven to the satisfaction of the designated medical authority, as required under Rule D2(D) of the Rules of the Scheme.
48. Mr Whormsley asserts that the Trustee should have obtained a second opinion about his medical condition before concluding Stage 2 of IDRP.  This was not an option open to the Trustee, as Mr Whormsley’s Incapacity had to be proven to the satisfaction of the designated medical authority, i.e. the Consultant Occupational Physician’s decision is final in so far as the Trustee is concerned.  If any second opinion may have been thought necessary, that was a matter for the Consultant Occupational Physician to have considered.  I see no reason why the Trustee should have challenged the Consultant Occupational Physician’s revised medical decision.     
49. Mr Whormsley seeks now to challenge the Consultant Occupational Physician’s decision and has provided in support a report from the Second Consultant Orthopaedic Surgeon.  In the report, the Second Consultant Orthopaedic Surgeon opines that the “inappropriate signs” that Mr Whormsley displayed during his medical examinations were consistent with findings in people with chronic pain syndromes who have significant levels of psychological distress.  But this was something that the Consultant Occupational Physician was already aware of, as he made mention of it in his covering letter to the Trustee when the Medical Certificate was first issued for Mr Whormsley, on 14 February 2004.  Notwithstanding that, the Consultant Occupational Physician was clearly of the opinion that the new video evidence was sufficiently compelling to change his opinion about whether Mr Whormsley met the requirements of Incapacity under Rule D2(D) of the Scheme, i.e. whether he was actually capable of undertaking any full time work.  In my judgement, this is sufficient for me to find that the Consultant Occupational Physician’s decision was not perverse.
50. The Second Consultant Orthopaedic Surgeon accepted that the second video sequence could give rise to concern about Mr Whormsley’s physical abilities.  This serves to confirm my conclusion that the Consultant Occupational Physician’s final decision was not perverse.

51. The Second Consultant Orthopaedic Surgeon also opined that Mr Whormsley was unable to perform any form of full-time employment.  As I have already stated above, it is not for me to form any views on the medical evidence.  I note only that there is a difference of medical opinion between the two professionals concerned.  The fact that the Second Consultant Orthopaedic Surgeon’s medical qualifications might be superior to those of the Consultant Occupational Physician, does not mean that his opinion should now override or invalidate that of the Consultant Occupational Physician’s, whose specialist expertise is, in any event, in the field of occupational health.
52. With regard to Mr Whormsley’s submission in paragraph 37.1 above, it is again a supposition on his part that Vauxhall asked the Consultant Occupational Physician whether he was disabled.  Whilst Mr Whormsley had stated that he was in receipt of disability benefits, it is apparent that he was not registered as being disabled by the Benefits Agency.  It was not a matter for the Consultant Occupational Physician to certify whether Mr Whormsley was “disabled”, but to decide whether he was capable of performing any full time work in accordance with Rule D2(D) of the Scheme.  As Mr Whormsley accepts, being disabled does not necessarily mean that he could not perform any work.  The fact that the Employment Tribunal subsequently found that Mr Whormsley was disabled within the meaning of the Disability Discrimination Act 1995, does not mean the Consultant Occupational Physician’s decision was incorrect.  Indeed the Employment Tribunal made no finding that the Consultant Occupational Physician’s decision was wrong and I fail, therefore, to see how Vauxhall’s statement provided for the Employment Tribunal, on 21 June 2004, could have “presented an insurmountable barrier to his application for early retirement due to incapacity”.       
53. Mr Whormsley says that he had no opportunity to challenge the video evidence introduced at Stage 2 of IDRP.  However, that evidence was the same subject of Vauxhall’s subsequent employment disciplinary hearing and Mr Whormsley had the opportunity to challenge the video evidence at the subsequent employment disciplinary appeal that followed.  Furthermore, the video evidence has formed part of the investigation of this Determination.  Mr Whormsley also says that my finding in paragraph 48 above means that he is being denied the opportunity of appealing to me about the Consultant Occupational Physician’s decision to refuse him Incapacity; but this is precisely what his complaint is about and has been covered in this Determination.  I do not see that Mr Whormsley has been disadvantaged in any way by the complaints procedures.   
54. As Mr Whormsley was dismissed by Vauxhall, on 7 May 2004, the only option now available to him is to apply to the Trustee, if he wishes, for the early payment of his deferred pension benefits under the Scheme on the grounds of ill-health.  I understand that the Trustee is willing to consider such an application.

55. I do not uphold the complaint.
CHARLIE GORDON
Deputy Pensions Ombudsman
1 August 2007
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