R00119


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 

Applicant
:
Mr D Leech

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mr Leech complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  He also alleges that the sales representative did not inform him that he could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Leech was born on 23 June 1945.  He is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60. Having started his teaching career at a relatively late age of around 30, Mr Leech would not therefore be expecting to be able to make sufficient contributions to retire on the maximum pension that can be gained by members of the Teachers’ Pension Scheme.

5. In 1993, Mr Leech attended a Prudential AVC presentation at a music school during which he asserts that the advantages of AVCs, as opposed to FSAVCs, in making additional pension provision for retirement were emphasised and the PAY option was not discussed.

6. Mr Leech then met at home with a Prudential sales representative and agreed to pay AVCs to Prudential at the maximum permissible rate of 9% of salary. He asserts that he signed the AVC application form, which the representative had completed, without checking the small print, because he had already been convinced at the presentation that AVCs were the only real option open to him. He also asserts that the representative did not mention PAY or carry out a personal financial review during the home visit. He says that it was only recently, after talking to a former colleague, that he realised PAY would have been the appropriate option for him.

7. Mr Leech retired on 31 August 2005 and received the benefits available to him from the main Teachers’ Pension Scheme.  He decided to defer receipt of his AVC benefits, however.

PRUDENTIAL’S POSITION 

8. Prudential considers that there was no regulatory requirement for its sales representative to tell Mr Leech about PAY.  However, the company confirms that, from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.

9. They feel that it is inconceivable that a member could pass over the questions in Section 2 of the application form without a discussion of the alternative PAY option, a contention which Mr Leech rejects because he says that, in his case, there was no such discussion.

10. Prudential states that the way that alternative options to AVCs have been brought to a member’s attention has changed over time. Inclusion of the information about PAY in their member AVC booklet, and a declaration confirming that PAY had been brought to the applicant’s attention on their application form, were introduced in January 1995 and January 1996 respectively.

11. Prudential argues that arrangements made before the documentation changes should not be treated differently to those entered into afterwards because they feel that inclusion of the PAY references did not change the existing processes and procedures already in place to alert clients to the other options.

12. Prudential has not been able to contact their representative for his recollection of the meeting.

13. Prudential has not retained the original signed application form for Mr Leech.  They say that there was no regulatory requirement for them to keep details of all AVC transactions and therefore have no documentary evidence of how Mr Leech was informed of his options.

14. If Mr Leech wished to pursue PAY, he could have obtained details of this at any time through his Employer or his Union.

15. Prudential asserts that there is no evidence to suggest that PAY would have been the preferred course of action for Mr Leech.

16. In their e-mail dated 20 September 2006 to my Office, Prudential wrote:

“……Mr Leech says he signed the application form without checking the small print because he felt convinced that AVCs were the only option available to him. Mr Leech would have had the opportunity to read through the application before signing, to confirm his understanding of the contract that he was entering into. We cannot be held liable for his decision not to read through the form.”

CONCLUSIONS

17. It is most unfortunate that Prudential cannot trace any documentation relating to the arrangement of Mr Leech’s AVCs. The fact that the Financial Services Authority does not regulate AVC business does not mean that it is acceptable for these documents to be destroyed. While I accept Prudential’s assertion that its standard application form at the time will have included a question about PAY, in the absence of such documentation I have no means of knowing how that question was answered or indeed that Mr Leech did in fact sign such a form.

18. Prudential’s argument that cases before the wording of its documents changed should be treated no differently can quickly be dismissed. The later wording clearly draws attention to PAY. It is the failure of the earlier documents to do that which lies at the heart of the complaint.

19. There is no evidence available therefore which would enable me to conclude, on the balance of probabilities, that Prudential, either orally or in writing, brought the PAY alternative to Mr Leech’s attention.  This failure constitutes maladministration, in that it denied Mr Leech an informed choice.

20. A reference to PAY in literature received years before, on joining the Scheme, does not alter that conclusion.  Neither do hypothetical communications from employers or trade unions.

21. Prudential asserts that there is no evidence that PAY would have been the preferred course of action for Mr Leech and he would have had the opportunity to read through the application form before signing to confirm his understanding of the AVC contract that he was entering into.  But the fact remains that I have seen insufficient evidence to enable me to conclude that he was put in a position to make the choice and the failure to do that was maladministration on Prudential’s part.

22. My directions are aimed at allowing Mr Leech now to make the kind of informed choice he was previously denied.

DIRECTIONS

23. Within 56 days of the date of this Determination, Capita Hartshead Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mr Leech  and Prudential of:

(a) the PAY Mr Leech would have purchased based on the assumption that the AVCs paid by him to Prudential were used to purchase PAY in the Teachers’ Pension Scheme, and

(b) the equivalent pension and lump sum benefits that the PAY would have bought. 

24. Subject to Mr Leech notifying both Capita Hartshead Limited and Prudential of his decision as to whether or not he wishes to take the benefits that the PAY would have bought, such notification being made within 28 days of him receiving the above notification, Prudential will set up an annuity for Mr Leech backdated to the date of his retirement, to provide the same pension and lump sum benefits that would have been available had he used his AVCs to purchase PAY in the Teachers' Pension Scheme instead.

25. If Mr Leech does decide to proceed as indicated in the previous paragraph then the arrangement is conditional on his assigning his interest in the AVC fund to Prudential.

CHARLIE GORDON 

Deputy Pensions Ombudsman

25 September 2006
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