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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Dr M P Bender

	Scheme
	:
	NHS Pension Scheme (the Scheme)

	Respondent
	:
	Plymouth Primary Care Trust (the Trust) (the employer)


MATTERS FOR DETERMINATION 

1. Dr Bender complains that he retired based on a misquotation of benefits.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT REGULATIONS

3. Regulation R3(1) of the National Health Service Pension Scheme Regulations (1995) (the Regulations) states that:
“Subject to paragraph (2), this regulation applies to a member who at the coming into force of these Regulations-

(a) is in pensionable employment under the scheme as a mental health officer, or

(b) has accrued rights to benefits under the scheme arising out of a previous period in which he was engaged in such employment and at no time since the last occasion on which he was so engaged has he had a break in pensionable employment for any one period of 5 years or more.”

4. Regulation R3(5) states that:

“Subject to paragraphs (6) and (7), where this regulation applies-

(a) if a member has in excess of 20 years’ pensionable service as a mental health officer, regulation E1 (normal retirement pension) will apply as if the reference in paragraph (1) of that regulation, to age 60, were a reference to age 55, but only if the member was in pensionable employment as a mental health officer immediately before leaving; and

(b) each complete year of pensionable service as a mental health officer in excess of 20 years will count as 2 years’ pensionable service.”

5. Regulation R3(6) states that:

“For the purposes of calculating the 20 year period referred to in paragraph (5)-

(a)
there shall, in the case of a member who has reached age 50, be taken into account any period before he became a mental health officer in which he was employed on the staff of a hospital used wholly or partly for the treatment of persons suffering from mental disorder and in which he devoted the whole or substantially the whole of his time to the treatment and care of such persons, unless it would be more favourable to the member…”

MATERIAL FACTS

6. Dr Bender was head of Psychological Services for Older Adults at Mount Gould Hospital, Plymouth, and a member of the Scheme.  He transferred pensionable service amounting to 18 years 311 days from the London Borough of Newham into the Scheme, which, under the relevant regulations attracted mental health officer status. 
7. Dr Bender wrote to the Trust’s Director of Human Resources (the Director) on 13 March 2002, raising a number of queries over his length of pensionable service, when he would reach the maximum and his additional voluntary contributions.  
8. Following this, the Director met with Dr Bender and his wife on 29 April 2002, to discuss possible early retirement on his 58th birthday (2 December 2002).  During this meeting, the Director asked the Trust’s Pensions Officer to telephone the NHS Pensions Agency (NHS Pensions) to obtain an estimate of benefits for Dr Bender.  The Pensions Officer was provided with a verbal quote over the telephone.  Although not party to Dr Bender’s complaint to this office, NHS Pensions have previously said that:
“The estimated amounts of benefits provided… were based on a maximum service of 45 years, which would be achieved at age 58 years [2 December 2002].”  

9. Dr Bender says that, based on pensionable service of 45 years, the Director informed him that he would be entitled to an annual pension of £31,001.33 and a tax-free lump sum of £93,004.00 as at 2 December 2002.  Although the Trust has no record of the Pensions Officer’s telephone conversation, it accepts that the information provided to Dr Bender was incorrect.

10. Both Dr Bender and his wife followed up the 29 April meeting with additional written queries on 18 May 2002.  They made further reference as to when Dr Bender would reach his maximum pensionable service and asked whether this would bring his retirement date forward from December 2002.  The Director arranged a follow-up meeting but then wrote to Dr Bender on 23 July 2002 postponing it.

11. Following a request from the Trust, on 17 June 2002 NHS Pensions provided it with a written early retirement quotation for Dr Bender as at 1 December 2002.  Based on a pensionable service of 41 years, 176 days, it quoted a pension of £27,900.92 and a lump sum of £83,702.76.  The Trust says it received the quotation and forwarded it to Dr Bender on 20 June 2002.  It has also provided a copy of an extract from its post book, which it says confirms it was forwarded to Dr Bender.  Dr Bender says he never received the quotation.

12. In August 2002, three members of Dr Bender’s staff complained to the Trust about his behaviour towards both staff and patients.  A separate complaint was also received with regard to an individual patient.  As a result, Dr Bender was put on special paid leave whilst the allegations were investigated by the Trust.  

13. During November 2002, discussions took place, initiated by the Trust, over the possibility of dealing with the allegations without need for any disciplinary action.  On 6 November 2002, the Deputy Director of Human Resources (the Deputy Director) wrote an internal memo saying that:

“[Mr Q, Head of Service] and I have had a “without prejudice” discussion with [Dr Bender], at the end of which, [Mr Q] and I put a proposal to [Dr Bender] which was as follows:-

1. The Disciplinary process be dropped.

2. [Dr Bender] retires at 31.3.03.  He would not, however, return to work and remain on leave.

3. There be a mutually agreeable arrangement between [Mr Q] and [Dr Bender] to allow [Dr Bender] to conclude his working life with dignity.  That is to allow him to say goodbye to colleagues and some patients.  There would be no therapeutic aspect to that.

…

As it happens I have been contacted by [Amicus] on his behalf with a counter proposal.  That is for retirement date to be 2.12.02 (his birthday) - and for us otherwise to improve his monetary offer. 
There is an alternative which has some advantages for the Trust and that would be to enter into a compromise agreement.  We could then, to [Dr Bender’s] advantage, pay him a severance payment paid gross… based on what we would have paid him until the end of March.

…

If we paid that gross it would be £18,581.

If we decide on a compromise agreement the Trust would be better protected against any subsequent claim as compared to the retirement route.

On the other hand, it does change the basis of his leaving and may feel less acceptable.

…

If we do end up pursuing the disciplinary route then the consequences are of course not predictable.

I think it is quite a strong case but not overwhelming.  [Dr Bender] undoubtedly has his own version to tell.  In any event it is bound to be difficult and traumatic to the participants and consequently to the service.  It has already had that effect.  Also it prevents and delays us from repairing the damage.

…” 

14. On 18 December 2002, Dr Bender signed a compromise agreement that made no mention of his pension and terminated his employment with the Trust as from 2 December 2002.  Under clause 7.2 of the agreement, the Trust agreed to regard as closed, matters involving Dr Bender that may have been under investigation.  Further, the Trust drafted an agreed reference for Dr Bender (should it be required) that referred to him retiring.  Dr Bender was paid £18,581.00 free of tax and national insurance under the agreement.

15. Dr Bender drew his retirement benefits from 3 December 2002.  Based on a pensionable salary of £55,113.48 and pensionable service of 41 years 267 days, he received an annual pension of £28,749.61 and a lump sum of £86,248.83.  His pensionable service included eight doubled years as a result of his mental health officer status.  He had not requested or been sent a further retirement quotation prior to signing the compromise agreement.  At approximately the same time, Dr Bender says letters were sent to both patients and colleagues announcing his retirement. 

16. On 7 February 2003, Dr Bender complained to the Trust that he had been informed during the 29 April 2002 meeting with the Director that he would have completed 45 years’ pensionable service by 2 December 2002.  He further stated that all his subsequent arrangements were made on that understanding.  The Trust replied on 11 March 2003 saying, amongst other things, that it was taking the matter up with NHS Pensions.  Dr Bender then wrote to the Trust saying that, if the matter was not resolved by the end of June 2003, he would complain directly to NHS Pensions.

17. Indeed, on 2 July 2003, Dr Bender complained to NHS Pensions under the Scheme’s internal dispute resolution procedure.  Their stage 1 response, dated 13 November 2003, said amongst other things that:

17.1. due to HMRC limits, pensionable service with the Scheme must be limited to:

17.1.1 40 years at age 60 (55 for special classes such as Dr Bender);

17.1.2 45 years’ membership overall for all members;

17.2. the information provided during the 29 April 2002 meeting was incorrect;

17.3. as they had no supporting records of the 29 April 2002 telephone conversation, they could not comment on or confirm the outcome of the call;

17.4. they had nothing on their records to show the discrepancy between the April and June 2002 quotes had been questioned by the Trust or Dr Bender;

17.5. the pension Dr Bender was receiving was correct and the Regulations had been applied correctly.  They had no discretion to alter his benefits; and

17.6. it would have been prudent for Dr Bender to have requested a written quotation from them before making arrangements given the complexity of the procedures and regulations that applied in his case.

18. Dr Bender decided not to escalate his complaint further under stage 2 of the internal dispute resolution procedure.

19. On 4 February 2004, the Trust wrote to Dr Bender saying that it had sent the June 2002 quote to him and that in such circumstances it could only draw the conclusion he had been aware of the correct position prior to his resignation.  Dr Bender disagreed with this and, in spring 2004, met with the Director.  Following this, the Director wrote to NHS Pensions on 26 April 2004 saying that:

“Dr Bender agreed to retire on the basis of a verbal quote for pension and lump sum benefit provided by [NHS Pensions].  The verbal quote stated that he would receive a pension of £31,001.33 and a lump sum of £93,004.  In [June 2002 NHS Pensions] provided a written quote that stipulated a pension of £28,749.61 and a lump sum of £86,248.83.  Unfortunately, although the quote was forwarded to Dr Bender he did not receive it and he left in December 2002 genuinely believing that he would receive the original figure.  Dr Bender understandably is most upset and has stated that he would not have retired had he been aware of the revised quote.

The [Trust] accepts that Dr Bender retired on the basis of out-of-date, incorrect information. Dr Bender has asked that [the Trust] ensures that the original figures are paid.  The [Trust] is prepared to pay the original figures but pragmatically, whilst this is fairly easy in terms of lump sum, it is very difficult in terms of the pension.

The purpose of my writing is to ask whether you can think of any way in which the [Trust] can pay the moneys to [NHS Pensions], as it was intending to do, in order that you can then pay the lump sum and pension as stated in the original quote.”

20. NHS Pensions responded, on 21 June 2004, saying that the Trust could come to its own arrangement with Dr Bender or, if they wanted the involvement of NHS Pensions, then a “rolled-up” figure could be calculated by the Government Actuary’s Department (GAD) quantifying the difference between the April and June 2002 quotes.  Dr Bender indicated he would prefer the latter option and on 27 July 2004 the Trust wrote to NHS Pensions asking them to approach GAD for a calculation.

21. In November 2004, the Director left the Trust and responsibility for Dr Bender’s complaint passed to the Deputy Director.  On 5 January 2005, the Deputy Director wrote to Dr Bender saying that he had recently taken over responsibility for his file and that:

“In doing so I have reviewed the documentation and sought advice.

I have to tell you that the Trust is not now asking [GAD] to provide advice for your claim.

The position is that we reached a compromise agreement which ended your employment with us.  We accept that the original estimate given to you about the expected pension contribution (as relayed by us to you from [the Scheme]) was wrong.  We are equally clear that the revised estimate was sent to you from our Pension Office… several months prior to the compromise agreement.

In the circumstances there seems to be no basis for the Trust accepting any claim by you.  Equally, I cannot see any good reason why the Trust should assist you in quantifying the claim.”

22. Dr Bender then sought the assistance of TPAS (the Pensions Advisory Service) and took advantage of their mediation service.  The mediation session took place on 8 December 2005, with the mediator summarising the position on 12 December 2005 as follows:

“We discussed a number of issues during the mediation session both relating to the arguments over liability (who is responsible) and also towards the end, relating to quantum i.e., what sort of sums would be necessary to put the matters right.

I passed a proposal from Dr Bender’s side to the effect that the sum looked for was in the region of £75,000 made up of a larger sum of just over £100,000 calculated by Dr Bender’s team to produce, at a rate of inflation of 3%, the short fall in pension each year to age 85, an age apparently government actuaries consider to be the life expectancy of a man age 61.

The [Trust] however, considered those figures were considerably higher than they were entertaining.  They were prepared to contemplate making a payment during Dr Bender’s life of the £2,200 or alternatively approaching the government actuary as had been mooted earlier with a view to guidance as to how to resolve the problem.

I should say here that the whole process was and remains without prejudice and no-one has made any binding commitment at all.  I did feel however that both sides were approaching this with a view to a resolution… It is fair to say that the [Trust] does expect some compromise on the part of Dr Bender and not least because he received an £18,000 lump sum which would not have been paid, had Dr Bender known about the shortfall in pensionable years and simply worked on.

Dr Bender indicated through me that there may well be some area of compromise around the lump sum shortfall.

…

The [Trust] were going back to take advice and guidance but both sides indicated they would be prepared to resume the mediations.

…”

23. However, having reviewed the matter and sought further legal advice, the Trust considered that it was not liable for Dr Bender’s pension calculation and therefore felt there was no reason to re-open the mediation.  Dr Bender then complained to this office.
SUBMISSIONS

24. The Trust submits that:

24.1. it does not dispute that a telephone conversation may have taken place on 29 April 2002 but it has no record of the call.  Further, it is not liable for the mistake;

24.2. it accepts the Director told Dr Bender during the 29 April 2002 meeting that his pension would in December 2002 be based on 45 years’ pensionable service.  The information:

“given by the Trust was obtained from [the Scheme] and given in good faith to Dr Bender.  Second, Dr Bender was sent, as our post record shows, the corrected figures in June 2002.  Third, subsequent to [the 29 April 2002 meeting], Dr Bender did not follow up his proposal to retire in December 2002.”

24.3. in passing pension information to Dr Bender, it was acting as an agent of the Pension Scheme and was not responsible for generating that information;

24.4. Dr Bender’s employment came to an end as a result of the compromise agreement.  At the time of the agreement:

“… Dr Bender faced serious allegations of misconduct.  If he had not reached a Compromise Agreement he would have had to face a disciplinary hearing, the result of which could have been dismissal.  Dr Bender was suspended at the time he signed the Compromise Agreement.  He was aware of the seriousness of the position and was being advised [by AMICUS].  The view of the Trust was that the case against him was strong, but had its own reasons for accepting a compromise agreement.  There was therefore no normal retirement.  Dr Bender could have stayed on but he risked dismissal if he did so.”;

24.5. its view is that Dr Bender’s employment ended when a compromise agreement was reached, not as a result of retirement.  The compromise agreement provided Dr Bender with a financial consideration, consequent upon ending the employment relationship, and that in turn arose from the complaints made against him;

24.6. the termination of Dr Bender’s employment was only presented as a retirement for purposes of any future reference and was part of the agreed terms of the compromise agreement negotiated between the Trust and Dr Bender;

24.7. if Dr Bender had retired in “the normal way there would have been no reason for either party to enter into a compromise agreement or to agree the text of a reference.”; and 

24.8. Dr Bender believes that, following the Trust forwarding the June 2002 quotation to him, the Trust should have followed this up to make sure he had received it.  The Trust had the ordinary expectation that the postal service would deliver.

25. Dr Bender submits that:

25.1. his complaint against the Trust hinges on him being misled about his pension benefits he would receive on early retirement.  Whilst the Trust received accurate information in June 2002:

“this was not conveyed to me and I made my decisions to retire early and subsequently accept the compromise agreement on the basis of an expectation of a full 45 years pension.   The [Trust] claim to have posted the revised information to [him].  This was never received and it is [my] contention that the [Trust] did not take due care in ensuring that I was given this information.  The then Director of Human Resources… accepted that I had not received the information and sought to redress the problem but his successors have recanted on his arrangements.”

25.2. he profoundly disagrees that it was acceptable for the Trust to forward the June 2002 quotation to him without making any attempt at all to ensure it arrived – a covering letter for example asking him to acknowledge receipt or sending it by “to be signed for” mail.  Taking such steps should be basic good practice and the Trust’s failure to do so was unreasonable and amounts to negligence on their part;

25.3. the evidence the Trust has provided showing the June 2002 quotation as being sent to him is tenuous;

25.4. he did not ask for a further quotation prior to retiring.  Given that he had been assured of his position by the Director, the most senior member of Human Resources and a member of the Trust Board, it did not occur to him to double check this assurance;

25.5. he was not suspended during the investigation into complaints made about him but “absent on special paid leave”;

25.6. the allegations made against him were never put to the test as the Trust suggested an alternative response.  However, the allegations would have been strenuously denied and defended.  Further, these matters do not seem to be relevant to his complaint and could be regarded as an attempt to smear and devalue his claim;

25.7. discussions and meetings leading up to him signing the compromise agreement were around the concept of retirement.  In proposing the compromise agreement, the Trust was referring back to Dr Bender’s initial enquiries about retirement, suggesting that retirement might be a way of resolving the situation and that a compromise agreement would mean that matters in dispute would be closed on both sides;

25.8. he was referred to and attended a pre-retirement course and letters issued to staff and patients, along with the agreed reference, referred to him retiring.  The Director’s letter of 26 April 2004 also referred to him retiring;

25.9. he took particular care about preparing for his retirement by approaching the Director in early 2002.  He specifically asked when would be the best time for him to retire;

25.10. the June 2002 quotation containing the:

“crucial information that, far from being over-funded, [he] was several years short of the maximum [of 45 years] was, it is claimed, forwarded to [him] with no covering letter nor any request for [him] to acknowledge its receipt.”

25.11. the Trust conceded with their letter of 26 April 2004 that he had not received the June 2002 quotation.  Further, the 26 April 2004 letter indicates a commitment on the part of the Trust to rectify the situation;

25.12. use of TPAS’s mediation service was not unsuccessful.  The mediator involved felt that the Trust were prepared to contemplate making a payment to compensate him for the difference in pension between the April and June 2002 quotations and that both sides had indicated their willingness to resume mediations;

25.13. it is untrue that he failed to follow-up his proposal to retire.  His letters of 18 May 2002 and the Director’s letter of 23 July 2002 confirm this; 

25.14. had he known that the benefits quoted to him on 29 April 2002 were incorrect he would not have accepted early retirement and would have vigorously contested the allegations.  It was not a foregone conclusion that the outcome of any disciplinary action would have been dismissal.  If it had been:
“…it would have saved the Trust a good deal of public money to allow the disciplinary process to proceed, rather than their initiating negociations (sic) about my retiring. 
Had the Trust ultimately found against me they had a range of sanctions available to them short of dismissal.  As indicated in [the Deputy Director’s memo of 2 November 2002 the Trust] had its own reasons for seeking a compromise agreement.  Had I been dismissed I would have sought redress via an employment tribunal.
I accepted retirement and the compromise agreement with considerable regret.  This is not the way I would have wished to end my employment with [the Trust] but I accepted this as a device that avoided what would have been an unpleasant and possibly protracted experience for myself and my family and for other parties to the complaint.

Given the apparent breakdown of relations with members of my team I would have sought protected redeployment or secondment to other employment as a resolution of the difficulties, solutions that were well within the resources of [the Trust].  Alternatively I could have accepted a suggestion of taking long term sick leave.

These options were never considered by me as it seemed sensible to accept retirement and the compromise agreement as I believed that I had reached the point where I would receive my maximum pension entitlement as a mental health officer, a belief that the Trust members never, in the course of all the discussions, disabused me of.

Although my pension is not specifically mentioned in the compromise agreement the receipt of my full entitlement was always for me implicit in the agreement.”
CONCLUSIONS

26. Although Dr Bender’s complaint revolves around an incorrect quotation of benefits, it is not now disputed between the parties that Dr Bender is receiving his correct entitlement from the Scheme.
27. The Crux of Dr Bender’s complaint is that the Trust failed to pass on to him the accurate June 2002 quotation and that, based on the incorrect April 2002 verbal quotation, he made his decision to retire early and subsequently signed the compromise agreement.  He submits that, had he known he would not receive a full 45 years’ pensionable service, he would not have accepted early retirement and would have vigorously contested the allegations made against him.  He further submits that he signed the agreement with considerable regret and that, in doing so, he was avoiding the need for an unpleasant and protracted experience for all concerned.  Dr Bender also comments that, although his pension is not specifically mentioned in the agreement, receipt of his full entitlement was always implicit for him.
28. He also considers that he was within his rights to rely on the information provided by the Director (particularly given his senior position) and therefore saw no need to approach NHS Pensions or the Trust to get a fresh early retirement quote prior to signing the compromise agreement.  Whilst I have some sympathy with this argument, the Trust was not acting unreasonably in relying on the information provided to it by NHS Pensions.  
29. Dr Bender also considers that, as a matter of basic good practice, the Trust should have taken more care to ensure he had received the June 2002 quote, and that the evidence it has supplied to prove it was posted - in the form of an entry in its post book - is weak.  I have no reason to disbelieve both the Trust, when it says the quote was posted, and Dr Bender when he says he did not receive it.  The Trust’s submission that the postal system was at fault therefore seems, on the balance of probability, the most likely explanation for its non-receipt.

30. Whilst Dr Bender clearly feels the allegations made about him are not relevant to his complaint, I cannot disregard them because they have a bearing on the options available to him had he been aware that the April 2002 quote was incorrect.  

31. Dr Bender has submitted that he would have vigorously contested the allegations and that, had the Trust ultimately found against him, there were a number of sanctions available short of dismissal.  On the other hand, the Trust has submitted that the case against him was strong (although this is a slightly stronger statement than that made in the Deputy Director’s memo of 6 November 2002).  It is clearly not my role to speculate as to how the situation might have unfolded between employer and employee had Dr Bender decided that he wished to remain employed. 

32. I am though conscious that, in signing the agreement, Dr Bender received a large tax free-payment he would not otherwise have done had he been able to continue working for the Trust. And that, whilst many factors play a part in a decision to leave employment, the difference between the figures quoted was not such as to put it beyond doubt that Dr Bender would not still have found the terms of the compromise agreement sufficiently attractive in all the circumstances.

33. Taking that into account, together with the fact that I do not consider the Trust acted unreasonably in providing Dr Bender with the information supplied to it, and that I have accepted that they posted the correct figures to him, I am unable to uphold Dr Bender’s complaint. 

CHARLIE GORDON

Deputy Pensions Ombudsman

3 April 2007
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