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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs E Turner

	Scheme
	:
	National Health Service (Superannuation) (Scotland) Scheme

	Respondent
	:
	Scottish Public Pensions Agency


MATTERS FOR DETERMINATION 

1. Following a concession of maladministration (about which I say more below) by Scottish Office Pensions Agency, now know as Scottish Public Pensions Agency (SPPA), in The Secretary of State for Scotland v Turner [2003] ScotCS 123 (25 April 2003) (the Appeal), the Scottish Court of Session (the Court) remitted to the Ombudsman the issues raised but not determined by a former Ombudsman in paragraph 53 of Determination G00395, namely whether Mrs Turner changed her position in reliance on the information provided by SPPA in its 4 November 1994 letter.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

3. On 2 February 1995, Mrs Turner left service following a period of sick leave and she applied for ill health early retirement.  On 22 May 1995, the SPPA advised her that her application had been successful and she was granted an ill-health early retirement pension from The National Health Service (Superannuation) (Scotland) Scheme (the Scheme).  Regulation 10(1)(a) of The National Health Service (Superannuation) (Scotland) Regulations 1980 (the Regulations) provided,
"10 (1) On ceasing to be an officer, a person shall be entitled to 
receive from the Secretary of State–


(a) an annual pension if–

(i) 
he has completed 5 years’ service and is permanently incapable of discharging efficiently the duties of his employment by reason of physical or mental infirmity.”
4. On 1 March 1999, the then Ombudsman determined a complaint by Mrs Turner against SPPA
.  A copy of the Determination is attached at Appendix 1.  
5. The Secretary of State for Scotland, for and on behalf of SPPA, appealed to the Court against the Ombudsman’s Determination.

6. On 25 April 2003, the Court handed down its judgment in the Appeal.  A copy of the Court’s judgment is attached at Appendix 2.  The relevant paragraphs of the judgment are,
“38. Senior counsel for the appellant…indicated that he was prepared now to concede that the agency had been guilty of maladministration in respect of the provision of bad advice to the respondent in the letter of 4 November 1994. That letter had raised certain expectations on the part of the respondent. It was accepted that this would provide a new basis for the directions of the Ombudsman in paragraphs 59 and 62 of his determination. This concession was made with a view to bringing to an end the present lengthy litigation. It was pointed out by the Court to senior counsel for the appellant that, in paragraph 53 of the determination, the Ombudsman had raised, but not decided, the issue of whether there had been a change of position on the part of the respondent in reliance on the information provided to her by the agency. Standing that statement, there might be a basis for reconsideration of the position by the Ombudsman. Senior counsel for the appellant, in reply, submitted that there were no facts found to support such a case. The respondent had made an application for early retirement after it had been made clear to her that her lump-sum payment could not be accepted. Accordingly, it could not be claimed that she had relied upon what was said in the letter of 4 November 1994. While it was accepted that a remit to the Ombudsman would not be incompetent, it would serve no useful purpose in the particular circumstances of the case. 

39. In reply, senior counsel for the respondent submitted that a remit should be made to enable the issue raised, but not determined, in paragraph 53 of the determination to be addressed by the Ombudsman. Prima facie the Ombudsman was entitled to investigate a complaint relating to the manner in which the scheme had been administered, including the giving of bad advice. 

40. In the light of this discussion on further procedure in this case, we have concluded that the directions contained in paragraphs 60 and 61 of the determination should be quashed; and that those contained in paragraphs 59 and 62 should stand. We shall remit the case to the Ombudsman with a view to his resolving the issue raised, but not determined, in paragraph 53 of the determination, upon the basis of the concession of maladministration made on behalf of the appellant, to which we have referred. In regard to that, it seems that there are certain matters of fact which were not resolved, as appears from paragraphs 11 to 15 of the determination.”

7. My office was not advised of the appeal nor of the Court’s decision by either party until Mrs Turner applied on 7 April 2006 to have the matter determined.
SUBMISSIONS

8. Mrs Turner submits:

8.1. She has been disadvantaged and discriminated against directly due to SPPA’s maladministration.

8.2. Her position was altered and she cannot return to the position she was in prior to the wrong that was done to her.

8.3. She applied for ill-health early retirement because she thought she had purchased the past service; she had received a letter of reinstatement of pensionable service.  It enabled her to make a choice to apply for a pension when she was given that option as a result of a period of ill health.  She would not have applied for a pension at all had she known that she would not be able to buy back the past service – she says “there would have been nothing to be gained from such action by me”.  She was not given the opportunity to freeze her application.
8.4. Because her application for ill-health early retirement had been initiated prior to her being informed of a possible problem with the purchase of her past service, when it was approved she then only received a pension of £15.90 a month in place of the sum she expected, which caused her severe hardship at a time of ill-health.

8.5. If SPPA had treated her fairly, all that had to happen was for it to admit the error, stop her pension application in light of the error, and allow her to continue with payment in the Scheme.

8.6. She has been unable to rejoin the Scheme since her return to work for the NHS in August 2001, which has lost her the contributions of her employer over those years and also any future pension.

8.7. She seeks the following redress for SPPA’s maladministration,

· payment of the monies owed to her following the Court’s decision with interest,

· the right to rejoin the Scheme,
· withdrawal of her existing pension of £18 per month as she would not have applied for it had she been aware SPPA would return her lump sum payment and reduce the amount of her pension, and
· a full apology from SPPA.
8.8. She has suffered the following financial consequences as a result of SPPA’s maladministration,

· Legal Aid costs of approximately £5,000, and

· loss of higher pension.

8.9. She has suffered the following non-financial consequences as a result of SPPA’s maladministration,

· 11 years of distress fighting for justice in the matter,

· depression as a result of her pension being ruined, and

· worry about her future as she has been working for the NHS for five years but unable to pay into the Scheme due to this unending dispute and the award of her pension of £200 annually. 

9. SPPA submits:

9.1. It accepts that Mrs Turner was disadvantaged.

9.2. There is no question that SPPA made a mistake in this case and if it has not previously apologised to Mrs Turner then it has been quite remiss and deserves to be criticised.

9.3. Because the problem (being the wrong advice given about her right to purchase past service) was identified within six months and because no-one can actually plan to take a pension on the basis of permanent ill-health, it does not consider its error has had the impact outlined by Mrs Turner.

9.4. It advised Mrs Turner that the 4 November 1994 letter was wrong before she applied for ill-health early retirement.  

9.5. It has paid Mrs Turner the amounts directed at paragraphs 59 and 62 of Determination G00395, with interest.
9.6. It has written off the amount of pension overpayments that were made to Mrs Turner following her return to work for the NHS which totalled over £2,000.  The overpayment arose because Mrs Turner did not inform the SPPA of her re-employment so it continued to pay her ill-health early retirement pension.

9.7. It has offered to come to an arrangement for Mrs Turner to rejoin the Scheme at minimum cost to her.

CONCLUSIONS

10. Following SPPA’s concession to the Court that the provision of bad advice to Mrs Turner in its letter of 4 November 1994 was maladministration, the Court remitted to me the decision of whether Mrs Turner suffered injustice as a result of SPPA’s maladministration, specifically, whether she changed her position in reliance on the information provided in SPPA’s 4 November 1994 letter.

11. Mrs Turner submits that injustice was caused to her because, in reliance on the incorrect information given to her that she could buy back her past service, she applied for ill-health early retirement, but would not otherwise have done so.

12. The letter sent to Mrs Turner by SPPA dated 19 January 1995 contradicted the advice she had been given in its 4 November 1994 letter; it said that she was not eligible to purchase additional service and returned her cheque to her.  SPPA also says that it telephoned Mrs Turner on 23 January 2005 about its error.  Neither Determination G00395, nor the Appeal, state exactly when it was that Mrs Turner applied for ill-health early retirement, but it was some time after 2 February 1995.  Even if she did not agree with the 19 January 2005 letter, in my opinion, it was sufficient to draw to her attention SPPA’s mistake in its 4 November 1994, and she cannot readily therefore claim to have relied on that earlier letter.
13. Moreover, to have been granted ill-health early retirement from service in 1995, Mrs Turner had to satisfy the requirement of the Regulations that she was permanently incapable of discharging efficiently the duties of her employment by reason of physical or mental infirmity.  In simple terms, she had to have been too ill to work again until at least her normal retirement age.  

14. It seems to me that the amount of pension a person is entitled to from their pension scheme would have some influence on a decision to apply for normal early retirement.  However, in my view, the amount of pension a person is likely to receive cannot have the same influence on a decision to apply for ill-health early retirement.  In those cases, a person’s decision to make an application for ill-health early retirement benefits should be based on that person being permanently incapable of doing their job again, and not on the amount of benefits they are likely to receive from their pension scheme. Put simply, whilst they might of course, for whatever reason, choose not to take advantage of the enhanced benefits available, a person has no choice about whether they are permanently incapable of continuing in employment.  Further, I note that a decision to grant an ill-health early retirement pension to a member is not one that is generally taken lightly by pension schemes, and the weight of medical evidence must clearly support that prognosis.  

15. Therefore, in my view, Mrs Turner has not suffered the injustice she alleges as a result of SPPA’s maladministration.
16. In any event, SPPA has already addressed many of Mrs Turner’s claims.  It has paid to her (with interest) the monies owing to her following the Court’s decision and it has also written off the amount of the overpayment of her pension since her return to NHS employment in 2001.  Further, SPPA has stated that Mrs Turner is able to rejoin the Scheme at minimum cost to her (although the details of such arrangement are yet to be agreed).

17. As to Mrs Turner’s claim for her legal costs, being fees paid to Legal Aid of approximately £5,000, those costs are not associated with my determination of the matter remitted by the Court and therefore it is not appropriate for me to direct SPPA to pay those fees. To the extent that Mrs Turner incurred costs as a result of the Appeal, that falls to be considered under the Court’s rules as to costs.
18. As for distress and inconvenience, a direction was made in paragraph 62 of Determination G00395 for the payment of £1,000 to be paid to Mrs Turner by SPPA in respect of distress and inconvenience caused to her by its maladministration.  Paragraph 40 of the Appeal allowed the direction in paragraph 62 to stand and it has already been paid to Mrs Turner, with interest, by SPPA.  In my view, Mrs Turner has been adequately compensated in respect of the distress and inconvenience suffered as a result of maladministration previously identified and no further award is necessary.
CHARLIE GORDON

Deputy Pensions Ombudsman

6 September 2007
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