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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs J Symonds FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	R H Symonds Limited and Associated Companies Staff Pension and Life Assurance Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	Friends Provident Life and Pensions Limited (the scheme manager)


MATTERS FOR DETERMINATION

1. Mrs Symonds complains that Friends Provident refused to pay her a dependant’s pension.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3.
Mrs Symonds’ husband, Mr J Symonds, was a member of the scheme, which was arranged on a final salary basis.  He was also a director of the sponsoring employer and a trustee of the scheme.
4.
During 1995, the trustees decided to wind up the scheme.  They appointed Aspen plc, a firm of actuaries and pension consultants, to advise them.  On 1 October 1996, the trustees issued an announcement to members, stating the scheme was to be wound up.  Mr Symonds received a copy of the announcement.  This stated:

“At Normal Retirement Date, you will have the option of exchanging part of your pension for a tax free cash sum.  Also, you will have the option of giving up part of your pension for a dependent payable only if the dependent survives you.”
5.
On 16 October 1996, Friends Provident wrote to Aspen, stating:

“I refer to our telephone conversation today, regarding members’ options to give up part of their pension at Normal Retirement Date to provide a spouse’s pension.

I can confirm that this option will still apply if members apply to have their benefits “bought out” through a Non Profit Deferred Annuity with Friends Provident.”

6.
On 4 April 1997, the trustees signed the following resolution:

“R H Symonds Limited and Associated Companies Staff Pension and Life Assurance Scheme.

We, Richard Henry Symonds, Michael Rosslyn Symonds and John Jeremy Symonds, being the trustees of the above named scheme hereby notify the following:-

(1)  That the above named Scheme be wound up in accordance with the Trust Deed and Rules governing the Scheme.

(2)  That there are no surplus moneys in the Trustees’ Bank Account.

(3)  That the Friends Provident Life Office be requested to take over the payment of pensions as a direct obligation.”

The trustees sent a copy of the resolution to Friends Provident.  The scheme was subsequently wound up and the benefits secured by purchasing annuities with Friends Provident.
7.
In February 2002, Mr and Mrs Symonds met with a director of Aspen to discuss Mr Symonds’ impending retirement.  Aspen wrote to Mr Symonds on 22 February 2002, stating that Friends Provident “have informed me that the pension format is fixed.” On 13 March 2002, Friends Provident wrote to Mr Symonds, stating that his normal retirement date was 10 April 2002.  Friends Provident provided an option form for Mr Symonds to sign.  The available options were a pension of £20,211.72 or a pension of £17,640.36 and a tax free lump sum of £31,397.  Mr Symonds chose the latter option.
8.
Mr Symonds died on 30 December 2002.  On 4 March 2004, Friends Provident paid Mrs Symonds £70,192.86, which was the balance of Mr Symonds’ pension for the remainder of the five year guaranteed period.
SCHEME RULES

9.
Scheme Rule 5(1)(c) stated:

“Benefit on death of Pensioner.

On the death of a Pensioner there will be payable: providing the Pensioner dies within the period of five years commencing on the date of his retirement a sum equal in value to the instalments of pension which would have been payable to him from the date of his death until the end of such period.”

10.
Scheme Rule 8 stated:

“Dependant’s Pension Option.

(1)  A Member or Deferred Pensioner will at the date of retirement have the option of surrendering a portion of his benefits to provide a pension for a Dependant.  If the Member or Deferred Pensioner retires before Normal Retirement Date he may be required to produce evidence of his good health satisfactory to the Trustees before the option is granted.”
“(4)  If the Pensioner dies within the period of five years commencing on the date of his retirement being survived by the Dependant the lump sum payable under Rule 5(1)(c) will be reduced by a sum equal in value to instalments of pension at the rate of the dependant’s pension provided under this option for the period commencing on the date of his death and ceasing on the fifth anniversary of the date of his retirement.”
11.
Scheme Rule 1(w) defined “dependant” as:

“(1)  Except for the purpose of Rules 5(2) and 7 any person whom the Trustees may consider to have been dependant on the Member, Deferred Pensioner, Pensioner or widow as the case may be for all or any of the ordinary necessaries of life;
(2)  For the purpose of Rule 5(2) or 7 any such person who is dependant as aforesaid at the date of death or retirement respectively.

or the spouse of the Member, Deferred Pensioner or Pensioner.”

12.
Scheme Rule 17 stated:

“(1)  The Scheme shall be wound up and the trusts thereof shall cease and determine…”
“(2)(d)  The option in the Rules whereby a Member or Deferred Pensioner may

(i)  surrender a portion of his benefits to provide a pension for a Dependant shall be available in respect of any pension provided for any Member or Deferred Pensioner pursuant to this clause at the date on which such pension becomes payable.”
SUBMISSIONS

13.
Mrs Symonds says:

13.1
She is entitled to a widow’s pension under the Scheme Rules.

13.2
At the meeting with Aspen in February 2002, Mr Symonds questioned the lack of a dependant’s pension.  Mr Symonds probably did not want to make a formal complaint, as he did not want to delay drawing his pension.  For the previous four years Mr Symonds had been living on his savings.
13.3
Mr Symonds suffered a heart attack in August 1998.  Because of this he would have wanted his annuity to include provision for a dependant’s pension.

13.4
Until his pre-retirement discussions with Aspen, Mr Symonds assumed that his annuity provided a dependant’s pension option.

14.
Friends Provident says:

14.1
The trustees used the scheme funds to purchase annuities without dependants’ pensions.  If Mr Symonds and his fellow trustees had wanted the annuities to include a dependant’s option, they should have made this clear when they instructed Friends Provident to wind up the scheme.

14.2
When Mr Symonds reached retirement age, the scheme no longer existed.  Friends Provident paid the benefits in accordance with the annuity conditions and Mr Symonds’ instructions.
14.3
Mrs Symonds did not suffer a financial loss.  Had the annuity included a dependant’s pension option, the amount of pension paid to Mr Symonds, and thus the lump sum paid to Mrs Symonds, would have been considerably less.
14.4
As the scheme no longer exists, there are no trustees to decide if Mrs Symonds meets the dependency criteria laid down in Rule 1(w).
CONCLUSIONS

15.
The Scheme Rules provided for Mr Symonds to surrender part of his benefits to provide for a dependant.  The Rules also provided for this option to be incorporated into pensions provided in the event of the scheme winding up.  The trustees instructed Friends Provident to wind up the scheme in accordance with the Scheme Rules.
16.
Aspen’s correspondence with Friends Provident and the announcement to members, demonstrates that the trustees intended the option for dependants’ pensions to be incorporated in the annuities.  Friends Provident confirmed that this would be done.  Friends Provident’s failure to act on the instructions of the trustees and their professional advisers constitutes maladministration.

17.
Mrs Symonds meets the criteria laid down in Scheme Rule 1(w), as she was Mr Symonds’ spouse.

18.
I have no good reason to doubt Mrs Symonds’ statement that her husband would have surrendered part of his pension for a dependant’s pension, had he been permitted by Friends Provident to do so.

19.
It is impossible to say if Mrs Symonds suffered a financial loss, as this is dependant on how long she lives.  If Mr Symonds’ annuity had been set up correctly, the pension and tax free lump sum paid to him would no doubt have been considerably less than they were.  Thus the lump sum payable to Mrs Symonds would also have been a lesser amount.  On the other hand, Mrs Symonds would have received a dependant’s pension for the rest of her life.  However, as I am satisfied that Mr Symonds would have surrendered part of his pension for a dependant’s pension, it follows that Mrs Symonds should be put in the position she would have been in, had this option been exercised.
19.
The Directions which follow seek to put Mrs Symonds in the position she would have been in but for Friends Provident’s maladministration.
DIRECTIONS

20.
Within 28 days of the date of this Determination, Friends Provident shall calculate and notify Mrs Symonds of:
20.1
The pension and tax free lump sum that would have been paid to Mr Symonds, had his annuity been set up with a dependant’s option and that option had been exercised by him on retirement.

20.2
The dependant’s pension payable to Mrs Symonds.

20.3
The lump sum payable to Mrs Symonds in respect of the remainder of the guaranteed period.

21.
Friends Provident shall then, forthwith, put Mrs Symonds’ dependant’s pension into payment, backdated to the date of Mr Symonds’ death.  Such payment shall be conditional on Mrs Symonds paying Friends Provident the difference between:

21.1
The pension and tax free lump sum paid to Mr Symonds and those that should have been paid to him.

21.2
The lump sum paid to Mrs Symonds and that which should have been paid to her.
CHARLIE GORDON

Deputy Pensions Ombudsman

24 August 2007
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