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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Dr J Humphries FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	James Hay Personal Pension Plan (the Scheme).   FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents 
	:
	James Hay Pension Trustees Limited as Trustee and James Hay Administration Company Limited as Administrator (referred to collectively as James Hay)


MATTERS FOR DETERMINATION (dated 15 April 2006)

1. Dr Humphries says that James Hay failed to carry out his investment instructions and failed to deal properly with his complaints.  James Hay denies responsibility for losses suffered by Dr Humphries and maintains his concerns were properly addressed.   
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Dr Humphries had a Self Invested Personal Pension (SIPP) with Scottish Life with an income drawdown in operation.  He wished to transfer to the Scheme, also a SIPP, of which one arm of James Hay is the administrator, and another the Trustee.  Scheme investments are with Standard Life.    

4. In December 2002, Dr Humphries, with his Independent Financial Adviser, CK Independent Financial Services Limited (CK), completed two application forms for the Scheme.  The first was headed “New Client Form” and the second “Drawdown to Drawdown Transfer Form”.  

5. Both forms required an investment choice to be stipulated.  The relevant sections of each form were completed similarly, but in pencil, showing the investment choice as:
Managed


70%

Fixed Interest


15%

Structured


10%

Sterling 


 5%

6. CK sent the forms to James Hay under cover of a letter dated 27 February 2003.  CK said that all correspondence to Dr Humphries should be sent via CK and James Hay’s file should be marked accordingly.  

7. On 11 March 2003, James Hay wrote to CK.  The letter commenced:

“Thank you for your new business submission on behalf of [Dr Humphries].  Dr Humphries has been allocated the membership number 31686 and a designated Royal Bank of Scotland bank account that is specific to Dr Humphries and is not a holding account.  This is in respect of the standard plan.

Dr Humphries has also been allocated the membership number 31691 in respect of the income withdrawal plan and a designated Royal Bank of Scotland bank account that is specific to Dr Humphries and is not a holding account.” 

8. The letter continued: 

“I note that the fund choices for the corporate fund investment policy have been completed in pencil.  Please note that we can only accept these in ink, therefore please can you forward the choices either in ink on the enclosed blank forms or by letter.”

9. Enclosed were two copies of a Member’s Agreement in respect of the standard plan, one for retention by Dr Humphries and the other for signature and return to James Hay.  I have not seen a copy of that signed Member’s Agreement.  James Hay says that no signed Member’s Agreement in respect of the standard plan was returned to them.  Dr Humphries did however sign and return a Member’s Agreement in respect of the drawdown plan.  Section 6 of the form dealt with Investment Procedures and included the following:

“Neither the Scheme Provider [James Hay Insurance Company Limited] nor JHPT [James Hay Pension Trustees Limited] provide investment advice, nor act as Investment Manager to the Arrangements, nor accept any liability for the performance or choice of investments or performance or choice of any Investment Manager.
…Where the Member has appointed a Financial Adviser/Investment Manager then JHPT will treat them as the Member’s Representative and Agent and accept investment and disinvestment instructions from them on the basis that these are the Member’s instructions unless and until the Member notifies JHPT in writing to the contrary.  

JHPT as Trustee will enter into any necessary agreements with the chosen Investment Manager/Adviser and all investments not held in nominee names must be registered in the name of JHPT.  JHPT will insist upon limiting its liability (and any liability of the Scheme Provider) to the value of the Arrangements, under an Investment Management/Customer Agreement.

The Member will be responsible for agreeing the investment strategy with the Investment Manager/Adviser …

…. Please also note that JHPT must be specifically instructed each time an investment is required.  JHPT cannot accept instructions that purport to apply on an ongoing basis to future investments.”

10. Section 8 dealt with complaints and said:

“Should the Member wish to register a complaint in relation to the services provided under this Agreement then such a complaint should be made in writing and addressed to the Managing Director, SIPP Division, James Hay Pension Trustees Limited …”
11. The Member’s Agreement was prefaced by a statement that it should be read in conjunction with the Explanatory Booklet (the Booklet) available from James Hay.  On page 6 (out of 20) the Booklet said:

“Specifically designated member’s bank account

All payments to the [Scheme] are paid into a member’s bank account, specifically designated for you, which is set up to receive and make payments as required.  Your payments will start to earn interest as soon as they clear.  Any other income, such as dividends and tax credits, can also be paid into this account.  The money in your designated bank account is then invested in accordance with the instructions given to James Hay.”

12. The Booklet also set out in some detail the process for making investments, the administration services that James Hay would provide and details of how to complain.  Under the heading “How will I know how my Plan is doing?” the Booklet stated that James Hay would send a Yearly Review Pack (or a Review Pack every three years if an income was being taken) setting out information on investments, their values, transactions undertaken and any income taken.  

13. The letter also enclosed a Key Features document which included, under the heading “What are my investment options?”: 
“The [Scheme] allows you to make investment decisions, either on your own or with your fund manager or advisor.  (They must be authorised by an appropriate regulatory body.)

When you join the [Scheme] all your contributions and transfer values are paid into a designated bank account.  James Hay will hold your money in this account until they receive your investment instructions.”
14. On 26 March 2003, £36,716.18 was received by James Hay from Scottish Life in respect of plan 31691 (the drawdown plan).  On 2 April 2003, James Hay wrote to CK confirming safe receipt of that money and saying:

“This money has been banked into your designated trustee bank account and will be held on this account.  Please note that we are currently outstanding [Dr Humphries’] Birth Certificate as per my colleague’s letter dated 11 March 2003.  Once James Hay are in receipt of this Benefits can be processed.”

15. On 4 April 2003, James Hay wrote to CK confirming sight of Dr Humphries’ birth certificate.  On 7 April 2003, James Hay telephoned Standard Life to seek a concession in respect of plan 31691 allowing Standard Life to accept the sum for investment.  A concession was required as the amount to be invested fell below Standard Life’s minimum investment level of £75,000 (although the total amount, including the funds designated in respect of the other (standard) plan, exceeded that minimum).  The following day James Hay faxed CK saying:
“Please be advised that we have today calculated [Dr Humphries’] income to be paid on a monthly basis directly into [Dr Humphries’] nominated bank account.

A full Benefit Statement detailing this payment and the subsequent income to be paid will be issued by post to you in due course.  

We are currently holding £36,516.18 on the client’s Royal Bank of Scotland account in the absence of suitable investment instructions.  Please provide the following when sending your instructions to us:

· The amount to be invested with Standard Life is below the minimum allowable we therefore require a concession from Standard Life.  I have contacted …Standard Life … and requested the concession.

· The Required Fund Selections and the amount to be invested in each fund have been completed in pencil.  We are unable to accept this as an instruction, please write to the Investments team at the above address confirming the instruction.”

16. On 16 April 2003, CK wrote to James Hay.  The letter was headed “Dr J Humphries SIPP – 31691” and confirmed the investment instructions as set out on the application form.  James Hay received that letter the following day.  CK’s letter concluded:
“I trust that this meets with your requirements and look forward to receiving confirmation that this has been processed accordingly.  Of course, if I can be of further assistance please do let me know.”
17. On 23 April 2003, not having heard from Standard Life about the requested concession, James Hay faxed CK to say that the concession remained outstanding.  CK telephoned the following day and James Hay’s note of the telephone conversation records that CK’s representative said that he would speak to his contact at Standard Life and ask Standard Life to fax James Hay with confirmation that a concession had been granted.  Such confirmation was never received by James Hay.  
18. On 25 April 2003, James Hay received a further £79,431.15 from Scottish Life being the transfer funds in respect of plan number 31686.  James Hay wrote on 1 May 2003 to CK confirming safe receipt of that sum and saying:

 “This money has been banked into the client’s designated trustee bank account and will be held on this account pending receipt of investment instructions (completed in ink).

Upon receipt of the above outstanding documentation, investments can commence as instructed.  Please note that we are unable to invest until we have all these requirements.”

19. I have seen a copy of a letter dated 5 May 2003 from CK to James Hay regarding plan number 31686 confirming that the investment instructions were as per the other plan.  But James Hay says this letter was never received by them. 
20. In August 2005, Dr Humphries telephoned James Hay seeking cash equivalent transfer values for both plans.  It was then that he discovered that neither fund had been invested so that both funds were held as cash.  
21. Dr Humphries complained to James Hay by letter dated 22 August 2005.  James Hay replied substantively on 8 September 2005.  There was further correspondence before Dr Humphries consulted the Pensions Advisory Service (TPAS) in December 2005.  TPAS wrote to James Hay but the matter was not resolved and, in April 2006, Dr Humphries made his application here.  It had by then transpired that, due to an error on Scottish Life’s part, the total amount transferred to James Hay had been overpaid by about £20,000.  The overpayment has since been recovered by Scottish Life from the Scheme.  Dr Humphries’ complaint here about the overpayment by Scottish Life was settled.  Dr Humphries has made a separate complaint to the Financial Services Compensation Scheme about CK’s part in the matter.  That complaint is held in abeyance pending the outcome of Dr Humphries’ application here.

SUBMISSIONS

From Dr Humphries:
22. Dr Humphries cites a number of failings by James Hay.  In particular he says James Hay failed to:

· Act on the original investment instructions which were clear.  Although in pencil, nothing on the documents required completion in ink.  The instruction at the head of the forms simply stated that the form should be completed as fully as possible and that block capitals should be used.  Unlike many other forms, there was no express stipulation to use ink.  In any event, Dr Humphries had signed, in ink, the forms and there was no indication that the pencilled in section had been rubbed out or altered in any way.  Dr Humphries says that James Hay have acted on other forms completed by him in a similar fashion;  

· Follow up the request for confirmation (in ink or on a new form) for the larger of the two funds, CK apparently having failed to provide such confirmation.   James Hay’s stance that, without inked confirmation, there was uncertainty as to Dr Humphries’ investment instructions is “feeble in the extreme”.   The conclusion to CK’s letter of 16 April 2003 (set out above) indicates an open ended request to remain in contact, until the investment issues were fully resolved.  When James Hay did not receive the expected confirmed investment instructions for the other plan, James Hay ought to have realised that there was no intention to leave the funds as cash and queried the position; 
· Follow up the request to Standard Life for a concession in respect of the drawdown fund to enable the two funds to be treated as one.  Dr Humphries describes James Hay’s handling of the matter of the concession as “casual and muddled”;
· Write direct to Dr Humphries notifying him that his funds had not been invested.  Given the seriousness of the situation, James Hay should not have relied on CK’s letter asking James Hay to communicate with CK only;    

· Calculate losses resulting from the non investment;
· Provide written details of James Hay’s complaints procedure;
· Investigate the complaint fairly and impartially.
23. At no time did James Hay contact Dr Humphries direct to advise that the investments had not been made.  James Hay corresponded only with CK and failed to check that the letter from CK dated 27 February 2003 (which Dr Humphries did not see until it was copied to him by TPAS in early 2006) had been sent with Dr Humphries’ authority.  If James Hay had copied Dr Humphries in on the correspondence the situation that arose would have been avoided.      
24. Calculations undertaken by James Hay at my office’s request indicate that, had the funds been invested as per Dr Humphries’ pencilled instructions, plan 31686 would be worth £127,770.50 as at 9 March 2007, which compares to an actual value of £88,858.05, which is a loss of £38,912.10.  As at the same date plan number 31691 would be worth £56,188.49, as opposed to an actual value of £37,224.52, a loss of £18,963.97.  This makes an overall loss as at 9 March 2007 of £57,876.07.  

From James Hay:

25. Dr Humphries had drawdown and non drawdown monies transferred (from Scottish Life) to James Hay and two plans had to be established.  This is James Hay’s normal practise and both CK and Dr Humphries should have been aware of this as two separate application forms had to be completed.  Plan 31691 was established to hold the funds subject to draw down and plan 31686 for the non drawdown monies.
26. James Hay was unable to action the investment instructions for either plan because:  

· The fund selection sections of both application forms were completed in pencil.  As each plan would have been administered on an individual basis, separate investment instructions were required for each plan.  Although confirmation of the fund choice in respect of plan 31691 was received on 17 April 2003, there was no mention of the other plan.  James Hay has no record of ever receiving the instructions for plan 31686 as per CK’s letter of 5 May 2003.  In any event, it appears that the letter was unsigned and so would have been returned for signature.  As James Hay never received confirmed investment instructions for this plan, no investment of funds was every carried out.  
· In respect of plan 31691, a concession from Standard Life was required.  Over the telephone, on 24 April 2003, CK’s representative indicated that he would seek confirmation from Standard Life that a concession could be made.  James Hay received no further information and in consequence the fund was never invested.  
27. James Hay was never advised that CK was acting on an execution only basis for Dr Humphries so all correspondence was sent to CK.  

28. Information provided to CK/Dr Humphries ought to have alerted them to the fact that the investment instructions had not been effected.  On 10 February 2004 and 3 February 2005, annual valuations were sent to CK for plan 31686.  Monthly bank statements were also sent to CK which clearly showed that the funds for both plans remained in Dr Humphries’ respective trustee cash accounts.  Annual renewal packs were sent (on 1 March 2004 and 11 March 2005) both to CK and Dr Humphries.  

29. In correspondence with TPAS, James Hay said:

“The pension Dr Humphries has is a [SIPP], which in turn is a product of Standard Life.  This type of personal pension plan is a very sophisticated and complex retirement produce which allows a Member and their Advisers to utilise a considerable range of retirement options, which are not normally available from most pension providers.
In choosing this type of personal pension scheme, the HM Revenue & Customs (previously the Inland Revenue) dictate that a professional Trustee is required, and Standard Life has asked that James Hay undertake that role.  In addition Standard Life have asked James Hay to act as the Administrator of the personal pension.  It is important to point out that James Hay’s role is limited to that of a “bare” Trustee, in that their presence is required as the legal owner of the assets to be held in trust in their name for the underlying beneficiary.  You will note from the enclosed Member Agreement that Dr Humphries signed, James Hay are not regulated to provide any form of investment advice under the terms of this contract and have not done so for this or any other plan.”
30. The Member’s Agreement signed by Dr Humphries (as set out in paragraphs 9 and 10 above) clearly stated, amongst other things, that James Hay did not provide investment advice; that where a financial adviser/investment manager had been appointed, James Hay would treat them as the member’s representative and accept investment and disinvestment instructions from them unless and until the Member notified James Hay to the contrary; that the member was responsible for agreeing the investment strategy with the adviser/investment manager.  
31. Dr Humphries’ claim that his complaints were not dealt with properly was refuted.  His correspondence was dealt with promptly and the concerns he raised addressed.  Although James Hay did not have, at the time, any published complaints procedure, it did align with and at times exceeded the Financial Services Authority’s (FSA) guidelines on dealing with complaints.   

CONCLUSIONS

32. The main aspect of this case is whether James Hay is responsible for the non investment of funds in respect of both plans.  Essentially, the funds held in plan number 31686 were never invested as, according to James Hay, the confirmed investment instructions were never received.  The funds held in plan 31691 were not invested as a concession from Standard Life, although requested, was never received.  

33. I make no criticism of James Hay in not accepting the instructions given on the application form in pencil.  Even leaving aside what I might term as usual business practice to require forms to be completed in ink and signed, there is a note on the application forms adjacent to section 4b which deals with investment choice.  The note reads: 

“Do not use correction fluid if you make a mistake.  Please initial any changes you make.”

34. That, I think, demonstrates the importance of that section of the form and the need to ensure that the investment choices were correctly and clearly shown.  The completion of that section in pencil would make alterations, which might or might not be with the investor’s consent, relatively easy to undertake.  Even though the forms may not have appeared to have been altered in any way, and even if James Hay had, in other circumstances, acted on forms with pencilled in instructions, I see nothing wrong in James Hay seeking confirmation of the investment choices shown by letter or by inked completion of the form or a duplicate.  

35. In respect of plan 31686, James Hay asserts that it did not receive the confirmation of investment instructions which CK says was sent.  I see no reason to doubt what James Hay says.  I am not saying that CK did not send its letter of 5 May 2003 (although I note that date was a bank holiday and that the copy letter produced is unsigned), merely that James Hay did not receive it.  I do not see that James Hay can be at fault in failing to act on instructions which it never received.

36. As to whether James Hay should have chased up CK, I can understand why Dr Humphries feels such steps should have been taken.    Had that happened, then the situation that arose could have been remedied earlier.  But a failure to act will not always amount to maladministration.  That will depend on factors such as whether there was any duty to act.  

37. Dr Humphries feels that James Hay as trustee failed to act in his best interests as a beneficiary.  A trustee is generally under a duty to exercise an investment power (statutory or contained in the trust instrument) so as to produce the best return, having regard to the level of risk involved (Cowan v Scargill [1984] 2 All ER 750).  In that context I am unimpressed by James Hay’s arguments that it is a “bare” trustee.  

38. But trustees must also consider the investment duties imposed on them by the trust instrument.  Clause 17.7 of the Trust Deed says:

“SELF-INVESTED PERSONAL PENSION SCHEMES

17.7 If the Scheme Administrator so permits, a member may choose or direct how contributions and any transfer payment accepted by the [S]cheme in respect of the member should be invested.”  

39. The documentation which Dr Humphries signed reflected that and made it clear that James Hay’s role in relation to investment (and disinvestment) was limited and that responsibility rested with the member and/or his investment manager/advisor.  No doubt that was one of the reasons why Dr Humphries selected a SIPP arrangement.  Although I suspect that Dr Humphries did not request or receive a copy of the Booklet referred to in paragraphs 11 and 12 above, the other documents referred to which Dr Humphries did receive and, in some cases, signed, made it clear that investment instructions were the responsibility of the member or his financial adviser/investment manager.   
40. Further, and in any event, there was not a complete failure to invest: James Hay did invest Dr Humphries’ transfer funds, pending receipt of confirmed instructions from CK/Dr Humphries, in an interest bearing account, with monthly statements sent to CK showing the interest paid.  It may be that a better return could have been achieved elsewhere but the onus to give confirmed instructions for specific investments rested with CK/Dr Humphries.  
41. Turning now to plan number 31691, although confirmed investment instructions were received, the matter of a concession from Standard Life was never finalised.  Although James Hay did seek such a concession, it had not been confirmed by the time CK chased the matter up.  CK then indicated that they would pursue the matter but nothing further was heard.  Similar comments to those set out above apply to James Hay’s role in the matter and whether James Hay ought to have chased up CK.  I do not see that James Hay’s role in the matter extended that far.  Neither do I agree that there was any implied obligation on James Hay, in the light of CK’s letter of 16 April 2003 which James Hay did receive, to continue to liaise with CK about the concession, CK having later indicated that they would deal with the matter.  
42. There is in any event another point which is relevant to both plans:  even if I had found some responsibility on the part of James Hay to pursue either the non receipt of confirmed investment instructions or the concession, there is still the question as to whether Dr Humphries should have been alerted earlier to the fact that investment had not taken place.  There can be little doubt in that case that part at least (depending on whether the matter came to light) of his losses would have been avoided.  As it was, the failure to invest did not come to light until August 2005, over two years after Dr Humphries transferred into the Scheme.  

43. I have seen a copy of James Hay’s letter to Dr Humphries dated 3 February 2005 enclosing a current valuation for plan number 31686.  Under “Valuation Summary”, the sum of £83,385.32 was shown as invested in the “Trustee Cash Account”.  A breakdown was enclosed showing an opening balance of £80,667.63 as at 3 December 2003 with monthly interest added and a deduction in respect of James Hay’s fees, giving the balance of £83,385.32. 

44. Despite what Dr Humphries says about that being insufficient to alert him to the fact that his investments had not been made, I think he should have realised from that information and, in particular the description “Trustee cash account”, that his funds had not been invested in accordance with the instructions he originally gave.  Had his investment instructions been carried out, the valuation would have set out the investments made with amounts and current values, enabling Dr Humphries to compare separately the investment performance of each portion of his separately invested funds.  Assuming that the information sent to him early the previous year was in a similar format, I think Dr Humphries must bear some responsibility for failing to realise at that stage that his investment instructions has not been implemented.  

45. As mentioned, monthly bank statements were also sent to CK. But I make no comment about CK’s conduct as CK is outside my jurisdiction and their part in the matter is the subject of a separate complaint elsewhere.   
46. As to whether James Hay was right to correspond with CK and not direct with Dr Humphries, I do not agree that James Hay ought to have checked with Dr Humphries before acting in accordance with CK’s letter of 27 February 2003.  The Member’s Agreement, which Dr Humphries signed, recorded that, where the member had appointed a financial advisor, that advisor would be treated as the member’s agent and representative with James Hay to accept investment and disinvestment instructions from the advisor unless and until notified by the member to the contrary.  Both application forms showed (at part 2) CK as Dr Humphries’ advisor.  At no time did Dr Humphries notify James Hay that CK had ceased to act and I do not criticise James Hay for dealing with CK.  

47. I realise that, in consequence, Dr Humphries remained unaware that there was a problem with investment and that, had he been advised direct, he could have taken steps to address the situation.  But simply because, if other steps had been taken, the situation could have been remedied does not mean that the failure to take such other steps was maladministration. 
48. As to whether James Hay failed to deal adequately with Dr Humphries’ complaints, James Hay at the time had no written complaints procedure.  Prior to 6 April 2007, James Hay was not regulated by the FSA and so was not subject to any FSA requirement to have in place a written complaints procedure.  Section 50 of the Pensions Act 1995 requires trustees of occupational pension schemes to have in place arrangements for the resolution of disagreements about the scheme.  The Scheme is not an occupational scheme and therefore section 50 does not apply.   
49. What matters more is how Dr Humphries’ complaints were actually handled.  He formally complained by letter dated 22 August 2005.  James Hay acknowledged that letter on 25 August 2005 and sent a substantive response on 8 September 2005.  Dr Humphries wrote again on 29 September 2005 and James Hay replied on 12 October 2005.  Dr Humphries’ further letters of 31 October and 12 November 2005 were answered by James Hay on 7 November and 16 November 2005 respectively.  I do not consider that there was any delay on the part of James Hay in handling Dr Humphries’ complaints, nor can I say that James Hay failed to deal with the matters raised.  Whilst Dr Humphries may have found James Hay’s response unsatisfactory in that James Hay did not share Dr Humphries’ view that James Hay were responsible for the failure to invest, that does not necessarily mean that James Hay’s handling of the matter was inadequate.  
50. Whilst it is clear that Dr Humphries has suffered a substantial financial loss from the fact that his funds were not invested as he believed, I am unable to say that such loss resulted from maladministration on the part of James Hay.  I am therefore unable to make any order in Dr Humphries’ favour.   
CHARLIE GORDON

Deputy Pension Ombudsman

10 August 2007
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