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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs J Walker

	Scheme
	:
	Teachers’ Pension Scheme – Prudential AVC Facility

	Respondent
	:
	Prudential Assurance Company Limited (Prudential)


MATTERS FOR DETERMINATION

1. Mrs Walker complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential. She also alleges that the representative specifically advised against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme and failed to:
· establish her risk profile

· offer her any advice about the choice of Prudential funds available for investment
· inform her of the risks associated with the With Profits fund

· provide her with appropriate Prudential AVC literature before or after the establishment of her AVC policy. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme. Until 2000, Prudential offered an advice service through local sales representatives. Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Walker was born on 5 November 1954 and is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60. Having taken a career break to raise her children, she would not be expecting to be able to make sufficient contributions to retire on the maximum pension that can be gained by members of the Teachers’ Pension Scheme. 

5. Mrs Walker says that she agreed to pay AVCs monthly to Prudential at the maximum permissible rate of 9% of salary after receiving advice from a Prudential representative that, providing she paid this amount, the total pension available to her from the main Teachers’ Pension Scheme and her AVCs at retirement would be the maximum permissible by the Inland Revenue. She also says that she had asked the representative about other options available to her and was told that PAY would be too expensive.

6. She signed an AVC application form on 10 September 1992. Section 2 was headed “Pension Scheme Details” and asked for details of any other contributions or benefits by posing a number of questions. On the form signed by Mrs Walker, the box marked “Past Added Years?” was left blank. Other questions in this section concerning free-standing AVCs, and whether she had pensionable employment other than under the Teachers’ Pension Scheme, were answered “No”.

7. Section 3 of the form entitled “Contributions” included the following paragraph:

“Your Additional Voluntary Contributions detailed above will be invested in the With-Profits Fund. Details of alternative options are available on request from Prudential Corporate Pensions.”  

8. The form also contained a declaration that:

“I understand that the AVC arrangements are governed by the provisions of the Teachers’ Superannuation Scheme. I also accept the provisions in section 7.

Section 7 was headed “Important Notice” and read:  

“In joining the Scheme, applicants should understand and accept:

(b) that because individual circumstances vary, they should, before starting to contribute to the Teachers’ Superannuation AVC Scheme, consider their position carefully, seeking independent financial advice, where appropriate, about whether contributing to the Scheme is in their best interests. 

(c) that because the Scheme is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the institutions with whom investments are made, and on interest rates at retirement; and…….
 ……cannot guarantee that any particular level of benefit will be available at retirement.” 
9. Mrs Walker asserts that the representative neither provided her with any relevant AVC documentation (such as an illustration of her estimated AVC retirement benefits) nor offered her a comparison between AVCs and PAY in order that she could make an informed decision. She also asserts that the representative neither offered her a choice from Prudential funds available to her nor explained the risks of investing in the With Profits Fund despite having informed him that she wished to invest in a no risk fund. 
10. She says that it was only after speaking with a former colleague in early 2005 that she realised PAY would have been the appropriate option for her.
11. Mrs Walker has asked Endowment Mis-Selling Services Ltd (EMS Ltd) to represent her against Prudential. In their letter dated 26 October 2006 to my Office, EMS Ltd assert that it was dubious that Mrs Walker’s AVC application form had been filled in correctly by the representative because the question concerning whether she was already contributing to PAY was left unanswered. 
12. EMS Ltd casts doubt on whether the representative discussed the nature of the AVC investment with Mrs Walker and contend that Section 7 of the form attempts to shift the onus from Prudential to the teacher in a “Buyer beware” format. They also assert it would have been unlikely for the representative to have advised Mrs Walker to seek independent advice when commission and sales targets were his main concern.    
PRUDENTIAL’S POSITION 

13. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Walker about PAY.  However, the company confirms that, from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

14. Prudential say that they have no record of any Personal Financial Review (fact find) being completed or advice being given to her. They say that there was no regulatory requirement for them to keep details of all AVC transactions and therefore have no documentary evidence of how Mrs Walker was informed of her options. 

15. Prudential say that the AVC advice given by their representative to Mrs Walker would not have been regulated by the Financial Services Authority because such advice was not regarded as investment business and the usual rules on the use of fact finds would not therefore have applied. 
16. Prudential has been able to contact the representative for his recollections of the meeting. He has stated that he could not recall the meeting in any detail due to the lapse of time but would have followed the usual format of the meeting in discussing the Prudential AVC contract with Mrs Walker. He said that he was “aware of client having shortfall in years” and remembered that her appetite for risk was not considered. He also said that he would have provided her with an AVC illustration and recalled that a colleague of his assisted him during the meeting. However, he has not been able to refute the allegations made by Mrs Walker (as detailed in paragraph 5 above) or say whether he discussed PAY with her during the meeting in his statement to Prudential.
17. Prudential have not been able to contact the other representative for his recollection of the meeting. 

18. Prudential say that, if Mrs Walker wished to pursue PAY, she could have obtained details of this at any time through her Employer or her Union. 

CONCLUSIONS

19. Mrs Walker does not dispute that she was aware, before her meeting with the Prudential representative, that a PAY option was open to her. Her complaint centres upon her assertion that she sought and was given specific advice by the representative that improperly persuaded her to enter into the AVC arrangement. She alleges that the representative had advised her that, as long as she paid AVCs at the maximum permissible rate of 9% of her salary, she would receive the maximum benefits permitted by the Inland Revenue at retirement. This would not have been strictly correct, however, since it would not have been known at the time Mrs Walker’s AVC arrangement was set up whether contributing AVCs at this rate would be sufficient to provide her with the maximum benefits on retirement. But apart from Mrs Walker’s recollection of events some 14 years’ ago, there is nothing to confirm what advice, if any, was given.

20. Although the Prudential representative has not been able to recall events in any detail, Mrs Walker signed the AVC application form which confirmed that she had been made aware that her AVC pension at retirement would depend on the contributions paid, performance of the investment until retirement and then on annuity rates at the time. Without casting any doubt on Mrs Walker’s integrity, these events were many years’ ago and, on the balance of probabilities, I therefore find it difficult to accept that the representative would have made a statement about the level of pension Mrs Walker would receive, which conflicts with the evidence available.
21. The Prudential sales representative was only obliged to ensure Mrs Walker was aware of the PAY option. He was not obliged, indeed not permitted, to advise on PAY or to compare purchasing PAY with paying AVCs, because he was only authorised to advise on Prudential products. There is also a clear proviso in the AVC application form stating that an individual should seek independent advice before starting to contribute if she was unsure whether it was in her best interests to do so. It was therefore open to Mrs Walker to have research the PAY option in more detail with an independent financial adviser before making her decision.

22. Her representative, EMS Ltd., has asserted that the AVC form has not been correctly completed as the “Past Added Years” box has been left blank and questions whether the representative would have discussed the nature of the AVC investment with Mrs Walker. I have not seen any evidence that would substantiate either of these assertions, however.  

23. The evidence available therefore falls short of establishing with sufficient certainty that injustice was caused to Mrs Walker as a result of any maladministration on the part of Prudential.
24. I am unable therefore to uphold her complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

01 December 2006
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