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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr K W Day

	Scheme
	:
	The MG Rover Group Pension Scheme (the MG Scheme)

	Respondents
	:
	MG Rover Group Trustees Limited (the Trustees)
Independent Trustee Services Limited (ITS)


MATTERS FOR DETERMINATION 

1. Mr Day asserts that:
1.1. He was led to believe that receipt of early retirement benefits required only his Employer’s consent.

1.2. The Trustees and ITS were incorrect in refusing to consent to the payment of an immediate pension on his redundancy.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

TRUST DEED AND RULES

3. See Appendix.

MATERIAL FACTS

Background

4. The MG Scheme was established with effect from 2 May 2001.

5. Mr Day received his first “Personal Benefit Statement”, in October 2001, which quoted benefits as at 1 October 2001. The Statement also included details of estimated benefits on early retirement with Company (MG Rover Group Limited) consent and said,
“Early Retirement

Without Company Consent
If you leave service on or after your 50th Birthday and have completed two years’ membership you may start to draw an early retirement pension as an alternative to a deferred pension payable from age 65. The early retirement pension will be reduced to take into account early payment.

With Company Consent/At Company Request

If you leave service on or after your 50th Birthday and have completed two years’ membership you may with the consent of the Company start to draw an early retirement pension. Your early retirement pension will be reduced to take into account early payment. However, if you transferred your Rover Group Pension Scheme benefits, this part of your pension will be enhanced. If you are over fifty years of age on the date of this statement you will find overleaf an Estimated Early retirement with Company Consent quotation.”

6. Mr Day received a further “Personal Benefit Statement” in 2002, with the same layout and statements.

7. The Trustees met on 17 June 2002. The minutes of the meeting record:

7.1. A system had been put in place for the administrators, Portland Pensions Limited (Portland), to notify the Actuary if the assumed number of early retirements was exceeded.

7.2. The Actuary presented the results of the 2001 valuation. The MG Scheme was 139% funded on a Minimum Funding Requirement (MFR) basis. If the Scheme had been wound up on the review date, the assets would have been sufficient to secure 71% of the accrued liabilities by purchase of individual deferred annuity policies.

7.3. There was a deficit of £10 million corresponding to a funding ratio of 97% on an ongoing basis.

7.4. The long term Company contribution rate, ignoring the deficit, was estimated to be 6.7% of pensionable earnings. If the deficit were to be paid over a ten year period, the Company contribution rate required increased to 7.5% of pensionable earnings.

7.5. The next stage was to agree the contribution rate with the Company. The Trustee agreed to ask the Company to continue to pay 7.5%.

8. On 26 September 2002, Portland sent Mr Day a “Statement of Retirement Options”, setting out the benefits available to him should he elect to retire with effect from 31 August 2002. In their covering letter, Portland said,

“Please note that the quotation is based on the following assumptions:

1. that retirement is with company consent as at 31 August 2002

2. that you do not have any benefits under any other pension arrangements ...”
Mr Day was asked to complete and return a “Reply Form”, indicating his choice of option, for Portland to arrange payment of his benefits.

9. The Trustees met on 26 November 2002. The minutes noted:

9.1. The MG Scheme was estimated to be over 140% funded on an MFR basis, but below 80% funded on the agreed basis.

9.2. The Actuary recommended that, as the MG Scheme was immature, no precipitant action need be taken if the Trustees felt that the investment strategy was correct for the long term. The Actuary advised that the current funding position was only of concern if the Trustees considered that the Company was likely to liquidate in the short term or if they believed that equities would not out perform bonds over the long term.

9.3. The Trustees agreed to continue with the agreed investment strategy.

9.4. The Actuary advised that the estimated cost to the MG Scheme of a recent redundancy exercise was approximately £3.7 million, but was likely to reduce when the effect of members taking lump sums was taken into account. He recommended that the Trustees request payment of the cost from the Company and the Trustees agreed to do so.

9.5. The Trustees were informed that the Company had offered a future contribution rate of 6.7% of pensionable earnings. The Actuary advised that, if the Trustees and the Company could not agree, the most that the Trustees could demand, in accordance with the MFR regulations, was less than 6.7%.

9.6. The Trustees agreed to meet again to discuss the employer’s contribution rate.

10. The Trustees met on 9 December 2002. The meeting was attended by one of the Trustees in his capacity as the Company’s Finance Director. The minutes noted:

10.1. The Company was not willing to pay the higher contribution rate, but the Finance Director said it continued to be committed to the final salary scheme.

10.2. The Actuary advised that 6.7% was the amount required to pay for future accruals, plus expenses and life assurance premiums. He also advised that the minimum employer’s contribution, based on the MFR, was significantly less than 6.7%.

10.3. The Trustees agreed to accept 6.7%.

10.4. The Actuary suggested that the investment strategy be reviewed. The current strategy was based on the long term nature of the liabilities, the Company’s ongoing commitment to the MG Scheme and an asset-liability modelling provided in the previous year by Hewitt Bacon & Woodrow (HBW). The equity-based strategy had been discussed with the investment managers at a recent sub-committee meeting. The Trustees asked the Actuary to obtain advice from HBW as to whether there had been any factors to affect the investment strategy.

10.5. The Trustees considered writing to the members concerning the position if the MG Scheme were to wind up. They decided that this might cause panic and lead members to take inappropriate action and therefore decided not to write to the members.

10.6. The Actuary advised that the cost to the MG Scheme of the recent redundancies was approximately £3.8 million and the Trustees agreed to ask the Company for this amount.

11. The next Trustees’ meeting was on 4 March 2003. According to the minutes:

11.1. The Actuary advised that the funding position had deteriorated and the MG Scheme was between 65% and 68% funded. The deterioration was mainly due to the under-performance of the assets over the previous 14 months.

11.2. The Actuary advised that the actuarial statement in the valuation report contained a negative opinion, i.e. that the assets would not be expected to be sufficient unless the markets recovered. This was because the Company was not contributing towards the deficit.

11.3. The Trustees had asked the Company for more contributions, but did not have the power to demand more. The Schedule of Contributions had been agreed.

11.4. The Actuary advised that the cost of the redundancy exercise would have increased due to the increase in the number of members taking redundancy. The Trustees agreed to ask the Company to meet the cost.

11.5. The Trustees agreed that any members whose early retirement had been agreed should be allowed to proceed, but any other early retirement requests from active members should be refused for the time being.

12. On 17 March 2003, Mr Day wrote to the Company’s Human Resource (HR) Department saying,

“Further to my emails and conversations with yourself and … I would like now to apply for Voluntary Redundancy and immediate Early Retirement. I understand that your estimate of the VR payment is … and that the pension payment payable from the date of my departure would be as shown on my last pension statement plus a small amount to update it …

I enclose the formal application form.

It would suit me to leave at anytime after the start of the next tax year on April 5th but I will be happy to stay for a while to help smooth over any transitional arrangements …

Please let me know how this application will be progressed and how soon I am likely to know the outcome.”

13. The Company’s Finance and Strategy Director wrote to the Trustees, on 11 April 2003, in response to their request for additional funding:

“The Trustees have made a request to the Company to make up the deficit to the Pension Scheme of c.£6m resulting from early retirements which have taken place over the past year, citing past practice as the principal justification.

In fact, when this practice occurred under the previous Rover Group Pension Scheme it was at a time when the pension fund was in surplus. To accommodate that request, therefore, the Company did not actually have to make any cash contribution to the fund.

Today, of course, the MG Rover Group Pension Scheme is under-funded and to make up the £6m deficit would require a cash contribution from the Company. As we are all aware the Company wishes to invest all of its available cash resources into the development and introduction of new products. This will improve our competitiveness and boost the chances of a return to profitability …

The Company has maintained its contribution to the pension fund at a level which supports future liabilities and, for the present, retained a final salary scheme. However, I have to advise the Trustees that MG Rover is not prepared to make the one-off £6m cash contribution that has been requested. MG Rover will work with the Trustees to advise employees that any future Voluntary Redundancies occur without terms which would cause any further deficits to the Pension Fund.”

14. On 28 April 2003, Mr Day was notified that, following a review of the Company’s organisation, no position had been identified for him.

15. In May 2003, the Trustees issued a notice to members, which said:

“Why has the Company reduced its contribution rate to the Scheme?
From the introduction of the new MG Rover Scheme the Company declared it would contribute to a level which covered the cost of future benefits earned by members. At the time it was estimated that this would represent a 7.5% contribution rate and this is what happened until January 2003. Based upon the latest actuarial valuation calculations the contribution rate required is now 6.7% and the Company contributions have therefore been adjusted to that level. The Company has said that, while it is willing to pay for the continuing build-up of benefits, it cannot consider replenishing the past service deficit that has resulted from significant declines in share prices.

The contribution rate will be reviewed regularly.

…

I have heard that there is £6 million ‘hole’ in the Scheme – what it this?
A number of members took early retirement during the last few months of 2002. The early retirement terms that apply to service transferred from the BMW (UK) Operations Pension Scheme are very generous, if the retirement is with the Company’s consent. Therefore each of these early retirements costs the Scheme money (because the pension has to be paid for a longer period, and there is less scope to earn better investment returns.) The total cost of these early retirements was about £6 million.
The trustees requested this cost from the Company but the Company prefers to use its cash resources in the development and introduction of new products. As there was no cash available for early retirement costs, the trustees took the view that they could no longer agree to further early retirements on the generous terms.

Why are the trustees no longer consenting to early retirement pensions?
The trustees must act in the interests of all members of the pension scheme. If some members are awarded an early retirement pension with Company consent then this makes the position for other remaining members worse, for two reasons:

· The early retirement costs the Scheme money (as noted above), and

· Under current legislation, pensioners are well protected if the worst happens and the Scheme is terminated. Pensioners would continue to receive their full pension. Other members would therefore be worse off, if there are more pensioners, unless the Scheme’s funding position has improved in the meantime to support everyone’s benefits.

…

The trustees have taken legal advice and actuarial advice and have decided that they can only agree to early retirements if the Company pays the cost, in order to protect all members. The situation will be kept under review.

Can I take a reduced early retirement pension?
Members who leave after at least two years’ service are awarded a ‘deferred’ pension payable from age 65. The member can request that this pension starts earlier than age 65 but the trustees would have to agree to this. All of the pension would be reduced to offset the cost of it being paid early. However there is still the problem that an increase in the number of pensioners makes the position for other members slightly less secure. The impact is less than if the retirement is on generous terms and so, currently, the trustees are agreeing to early payments of deferred pensions. The position will be reviewed, depending on numbers, at the next meeting towards the end of June. It cannot be guaranteed that the trustees will agree to any early retirements after the end of June, unless the Scheme’s funding improves significantly.
Why are the trustees continuing to invest in shares?
The trustees have taken specialist investment advice and have decided that it is currently in the best long term interests of the Scheme and the members to continue to invest part of the fund in shares. A balance is provided by one quarter of the fund being invested in bonds. Bonds are less risky than shares but are not expected to perform as well in the long term.”

16. On 4 June 2003, Portland recorded a telephone call from the Company’s HR Department chasing an early retirement quotation for Mr Day, which they thought they had requested in May 2003. Portland’s note stated that they were asked to produce an “early retirement without Company consent” quotation. They sent this to Mr Day on the same day. Portland’s covering letter said that they had received a request from the HR Department for “an early retirement quotation from deferred status”. The quotation was based on a leaving date of 1 August 2003. Portland said,
“Under the Rules of the Scheme, where a member who has deferred benefits applies for early retirement, the pension is subject to a reduction of 6%pa compound for each year and complete month between the date of retirement and Normal Pension Age, i.e. age 65. This results in an overall reduction of approximately 48.3%.”

17. Mr Day wrote to Portland, on 5 October 2004,

“I wish to begin to consider an application to the company for voluntary redundancy and immediate retirement but before I can formalise that request to them I need to be sure that my understanding of my pension situation is correct.
I am over 55 years of age and thus I assume that clause 56.4 of the company’s pension scheme will apply to me. I take this to mean that there will be no reduction in the pension immediately due to me and that I will be in receipt of an immediate pension of … (this being the sum detailed in the Personal Benefits Statement dated 1st October 2003).

I should be grateful if you would confirm:


a)
either that the above assumptions are correct

b)
or, if not, that you will be able to quote the specific trust regulations and provisions that challenge my understanding of my position.

Please also confirm whether/if there would be any difference in my position if I was made compulsorily redundant.”

18. Portland acknowledged Mr Day’s letter and said that it had been forwarded to the MG Scheme Actuary. On 25 October 2004, Portland wrote to Mr Day,
“Rule 56 … covers early retirement. I understand you received a copy of this Rule last year. I note your enquiry refers to Rule 56.4, however, this rule cannot stand alone and must be considered in conjunction with the rest of Rule 56.

Summary of Rule 56
1.
Rule 56.1(a) sets out the basic requirements that must be satisfied in order for a member who is in active service to be eligible for an early retirement pension. The requirements can be broken down as follows:


(a)
the Member must have reached age 50;

(b)
the Member must have 2 years’ Qualifying Service; and

(c)
the Trustees must consent to the early retirement.

…

4.
Rule 56.4 provides that if a Member is over 55, and retiring with the consent of, or at the request of, the Employer, the reduction in Rule 56.3 will not apply to the part of the pension relating to service in the Rover Group Pension Scheme. It does not say that a Member has an automatic right to early retirement.
…

As explained in the notice issued to members during May 2003 (copy enclosed), the Trustee determined that it would not consent to any early retirements from active service unless the employer paid additional contributions to cover the cost of the early retirement. The Trustees formally requested additional funding from the employer but the employer has refused.

The Trustee’s decision to withhold consent was based on legal and actuarial advice to act in the interests of the whole membership. The Trustee’s decision has also been backed up by the Pensions Ombudsman.

As such, unless the Employer agrees to pay the required additional contributions the Trustee will not currently consent to unreduced retirements under Rule 56.4.
However, the Trustee is currently consenting to early retirement on a reduced basis, using Rules 52 and 56.1(b). The current reduction is 6% per annum compound for each year and complete month between the date of retirement and Normal Pension Age, i.e. age 65.”

19. Mr Day wrote to the Company’s HR Department, on 26 January 2005, raising the following points:

19.1. He had been under potential notice of redundancy for the previous 20 months.

19.2. On 24 January 2005, he had been advised of the prospect of compulsory redundancy at the end of February 2005 and that voluntary redundancy was available up to one week before that date.

19.3. His prospects of finding a suitable job outside the Company, at his age, were not good and he had decided to pursue voluntary redundancy leading to immediate early retirement.

19.4. He had first applied for voluntary redundancy leading to early retirement in March 2003. His request was not agreed by the Trustees and, since he was under age 55 at the time, Rule 56.1 applied and he was unable to proceed.

19.5. As a direct consequence of the Company’s decision to make him redundant and bearing in mind the precedent established by AGCO v Massey Ferguson Works Pension Trust [2003] EWCA Civ 1044, he was now facing retirement at the Company’s request, which satisfied Rule 56.4.
19.6. He had relied on information provided in March 2001 in deciding to join the MG Scheme, transfer his existing benefits and continue his employment with the Company. Mr Day enclosed extracts from the March 2001 literature (see Appendix) as follows:

From the Q&A section in the March 2001 factsheet,

“The other main change is in the calculation of benefits on early retirement in respect of service after 9th May 2001. In the new MG Rover Group Pension Scheme, if you retire before age 65 the benefits you earn after 9th May 2001 will be reduced to reflect the longer period over which they are expected to be paid. In the existing Rover Group Pension Scheme there was no reduction if you retired after age 55 with the consent of the Company.”

“If you do not join the scheme …

2. you will not benefit from preferential early retirement terms in respect of your benefits earned up to 8th May 2001 …”

“In addition, if you retire early with the Company’s consent or at the Company’s request after age 55 there will be no reduction in these transferred benefits to reflect the fact that they are being paid earlier.”

“Therefore, if you decide not to transfer your benefits to the new Scheme you will lose the enhanced early retirement terms.”
From the leaflet “Your Benefits Explained”, issued at the same time,

“However, if you are retiring with Company consent or at the Company’s request, then your pension transferred in from the Rover Group Pension Scheme … is reduced differently, currently as follows:


The reduction factors are regularly reviewed by the Trustees.”
20. In their response, the HR Department largely reiterated the information given by Portland in their letter of 25 October 2004. With regard to the AGCO case, they said that this was not relevant because the rules in that case had not required trustee consent to early retirement. On 7 February 2005, Mr Day was sent a further quotation for early retirement from deferred status. His employment ceased on 11 February 2005.
21. On 8 April 2005, Mr Day wrote to Portland saying that, without prejudice to his claim for an unreduced pension, he wanted to apply for early retirement with immediate effect.

22. The Company went into administration on 8 April 2005 and into liquidation on 28 March 2006. ITS were appointed, as independent trustee, on 12 April 2005.

23. On 28 July 2005, solicitors acting for Mr Day (Clifton Ingram) wrote to Portland concerning his claim for an unreduced pension. They made the following points:
23.1. Portland had provided Mr Day with an estimated Statement of Retirement Options for retirement with effect from 31 August 2002. The figures given in the statement were for a full early retirement pension and were said to be based on the assumptions that retirement would be with the Company’s consent and that Mr Day did not have any benefits under any other pension arrangements. There was no mention of any need for Trustees’ consent.
23.2. Mr Day had taken this to mean that he did not need the Trustees’ consent to retire on a full early retirement pension.

23.3. They referred to the notes to Mr Day’s Personal Benefit Statement and said that only the paragraph relating to ill health early retirement referred explicitly to “Trustee agreement”.

23.4. Mr Day had felt that there was no benefit to taking early retirement at that stage, because, if he had to take voluntary redundancy later, he would be entitled to an unreduced early retirement pension. Staying in employment in the meantime was in his interests as it would give him a salary and increase his pension. Accordingly, he chose not to take early retirement at that stage.

23.5. Mr Day was entitled to a full early retirement pension on two grounds:

· The Trustees were estopped from asserting that their consent was necessary for such a pension, by virtue of:
(a) The unequivocal representations made by Portland, that the Trustees’ consent was not necessary for Mr Day to receive a full pension, in the Statement of Retirement Options and the Personal Benefit Statements.

(b) Mr Day’s reliance on these representations in deciding not to accept the retirement pension offered to him in September 2002. This reliance was to his detriment because he was now only entitled to a lower pension.
· Portland had failed to administer the MG Scheme with the care and skill to be expected of a reasonably competent administrator. This amounted to maladministration. Mr Day had relied, to his detriment, on documents provided by Portland and they were required to either buy him an annuity to provide him with the difference between the full retirement pension and the reduced pension or procure the payment of the full retirement pension.

23.6. Mr Day had made it clear, in September 2002, that he wished to use the information provided to decide whether he should take early retirement at that time.

23.7. This was entirely understandable in the light of the Company re-organisation and possible redundancies.

23.8. The purpose of the Statement of Retirement Options and Personal Benefit Statements was to explain his entitlement upon retirement and to help him make a decision about his retirement.

23.9. Neither the Statement of Retirement Options nor the Personal Benefit Statements stated that their contents were subject to the MG Scheme Deed or that the Deed and Rules would prevail in the event of any conflict.
24. ITS treated Clifton Ingram’s letter as an application under the Internal Dispute Resolution (IDR) procedure. They issued a stage one decision on 5 October 2005. ITS determined:

24.1. In order to show estoppel, Mr Day must show:

· A precise and unambiguous representation of fact which is incorrect; and

· Detrimental action by him in reliance on the representation.

24.2. Mr Day was relying upon the letter from Portland of September 2002, his Personal Benefit Statement of October 2002 and the fact that he decided not to seek an unreduced early retirement pension in 2002.

24.3. The letter and benefit statement did not constitute a precise and unambiguous representation that Trustee consent was not required. Neither the letter not the statement referred to Trustee consent and, therefore, did not make any representation about Trustee consent at all.
24.4. The benefit statement merely stated that Mr Day “may” be entitled to an early retirement pension. It did not state that he had an unconditional right to an early retirement pension in all circumstances.

24.5. The information received by Mr Day in 2002 reflected the practice in 2002. Mr Day decided not to retire in 2002 and did not seek any further information about early retirement until 2004. In 2003, the trustees had written to all members notifying them that the trustees would no longer consent to unreduced early retirement pensions unless the Company met the cost. Mr Day, therefore, knew from 2003 that Trustee consent was required, but raised no issue at that time.

24.6. Trustee consent was not material to Mr Day’s decision in 2002. Regardless of whether there was an unambiguous representation of fact, there was no detrimental reliance.

24.7. With regard to maladministration, the documentation Mr Day sought to rely on would only constitute maladministration if it was misleading. This was not the case.

24.8. Mr Day had requested payment of his reduced early retirement pension. His letter had coincided with the Company’s insolvency, the winding up of the MG Scheme and the change of trustee. Entry into the Pension Protection Fund (PPF) was also being sought at this time. Mr Day’s letter had been overlooked and ITS apologised for this.

25. Clifton Ingram appealed, on Mr Day’s behalf, on the following grounds:

25.1. The points raised in the previous letter.

25.2. That it had been accepted, at stage one, that there had been an omission to say that Trustee consent was required. This was a fundamental omission, which could not be dismissed as an oversight or that, because Trustee consent was not expressly mentioned, Mr Day should have known that such consent was required.
25.3. Mr Day had relied on the fact that he had been expressly told that he could take a full pension provided that Company consent was given to his retirement and he did not have benefits elsewhere.

25.4. Mr Day had applied for early retirement in March 2003. Only in May 2003, had the Trustees written to the members, saying that Trustee consent was now required to take full early retirement. Mr Day had, therefore, clearly attempted to take his early retirement pension on the basis of the information given to him in September 2002.

25.5. Mr Day had suffered detriment, in relying on the 2002 letter, in the form of ongoing financial loss, distress and legal fees.

26. ITS issued a stage two decision on 25 January 2006. They determined:

26.1. They did not consider that the additional points raised by Clifton Ingram altered their previous analysis for the following reasons:
· Although it was now alleged that Mr Day applied for early retirement in March 2003, but was advised that Trustee consent was not forthcoming, this contradicted the position set out in his stage one complaint. Given that no complaint was raised in 2003 and Mr Day continued working and accruing additional benefits in the MG Scheme, they considered the earlier evidence to be more reliable. They did not consider that Mr Day had suffered any detriment which would prevent them from administering the MG Scheme in accordance with the Deed and Rules.

· There was no question of the Trustees benefiting from the alleged inaccuracies in the benefit statement. Their obligation was to administer the MG Scheme in accordance with the Deed and Rules.

· They had not accepted that there was a flaw in the benefit statement.

27. The MG Scheme transferred to the PPF in March 2007. Responsibility for the MG Scheme passed to the PPF.
SUBMISSIONS

Mr Day
28. Mr Day submits:

28.1. He relied on:
· The information published in March 2001 to inform members of the Rover Group Pension Scheme (the Rover Scheme) about the creation of the MG Scheme and to solicit their joining. This gave reassurances that the new scheme would be broadly similar to the old scheme and specified the calculation of benefits relating to transferred service. This information was central to his decision to transfer but is not adequately reflected in the Deed and Rules of the MG Scheme.

· His Personal Benefit Statements, produced annually and following the same format and wording in relation to early retirement as the statements previously provided for the Rover Scheme. They made no mention of the need for Trustee consent.
· The letter of 26 September 2002 from Portland, which refers to the need for Company consent, but does not mention the need for Trustee consent.

28.2. The Trustees used the promise of special protection for benefits transferred in from the Rover Scheme as an inducement to members to transfer into the MG Rover Scheme. In the event, there is no special protection; benefits transferred in are treated as any other benefits. No differential levels of protection were established.

28.3. Portland, as agents of the Trustees, had been giving general consent to early retirement by custom and practice. By the time of their letter of 26 September 2002, no further action was required from the Trustees to enact this general consent.

28.4. Had the letter of 26 September 2002 been intended to refer only to retirement with effect from 31 August 2002, it would have been phrased in the past tense because it was already three weeks past that date. The only element that related to 31 August 2002 was the amount of pension. Portland used the phrase “you may retire”. The letter was effectively a conditional offer of retirement terms, including the Trustees’ consent. This offer was not timebound and remained in place without the need for further consent. The Trustees did not modify or withdraw that consent until May 2003, after he had accepted the offer in the September 2002 letter.
28.5. The Trustees should not be allowed to introduce a requirement for additional consent over and above that which they had already given via Portland. By custom and practice, there was a general Trustee consent to early retirement established via the Annual Benefits Statement and specific consent via the September 2002 letter. The letter constitutes an offer, which only required him to meet the condition of Company consent before he could accept it.

28.6. He applied for voluntary redundancy leading to immediate early retirement in March 2003. He was advised, in a meeting on 28 April 2003 that the Trustees could not consent to early retirement in line with the terms detailed in all previous pension statements and the letter of 26 September 2002. It was several weeks after this that the Trustees wrote to MG Scheme members indicating their refusal to consent to unreduced early retirement pensions.

28.7. When the Trustees agreed that retirements which had already been agreed should continue, this should have included him because consent had been given to his retirement in the letter of 26 September 2002.

28.8. In the hope that the situation would be resolved by a recovery in the funding, he waited to see how the situation developed. When it became clear that the MG Scheme was unlikely to recover, he wrote to the Company, on 26 January 2005, setting out his position and asking for an unreduced pension. This was refused by the Company.
28.9. The situation concerning consent was deliberately confused by the Company and the Trustees, with each blaming the other.

28.10. The Personal Benefit Statement said,

“If you leave service on or after your 50th birthday ... you may with the consent of the Company start to draw an early retirement pension.”

The only possible interpretation of this statement is that the word “may” has been used in line with the dictionary definition “Expr. Permission” (The Concise Oxford Dictionary of Current English).
28.11. The Booklet, “Your Benefits Explained”, contains the phrase “You may, with the Trustees’ agreement, start to receive your pension at any time on or after your 50th birthday”. It is not the case that the word “may” is used in a conditional sense; it is used in a permissive/consensual sense. It is the phrase “with the Trustees’ agreement” which establishes the conditional aspect of the sentence as a whole.
28.12. ITS have confirmed, in their stage one IDR response, that the benefit statements reflected custom and practice. They suggested that he did not act on the 2002 information until after the Trustees’ 2003 notice to members, but this is not true. His correspondence with the Company in March 2003 contained a clear expression of his wish to take immediate early retirement.

28.13. The period between 26 September 2002 and 28 April 2003 was a period of ongoing discussions between himself and the Company during which his choice of voluntary redundancy with immediate early retirement was made and agreed by the Company. His formal application for early retirement was made at the end of a process during which it had been agreed. By allowing retrospective consent, the Trustees have demonstrated that the completion of formal documentation is not evidence of the timing of the actual agreement. The Trustees had consented to his retirement in the way that was customary.
28.14. The Trustees are estopped from refusing their consent to early retirement on the basis of their undertakings in relation to the benefits transferred from the Rover Scheme. Their indication, in the benefit statements and the September 2002 letter, that all that was needed was Company consent, makes it unconscionable that they should subsequently withhold consent.
28.15. He relied on this information, secure in the knowledge that the “worse case scenario” was the option of early retirement with Company consent, which would automatically be granted in a voluntary redundancy situation. This was established custom and practice and has since been confirmed in the AGCO case.

28.16. The question of Company consent has never been disputed. The Trustees have never said that they do not believe that he had Company consent to early retirement. The disagreement rests on the calculation of his benefits. The Trustees have indicated that they are willing to consent to retirement from deferred status, but this sets aside the special provisions for benefits transferred in from the Rover Scheme.
28.17. The Trustees have said that they are obliged to act within the Deed and Rules, but this only partially reflects the special terms, for benefits transferred from the Rover Scheme, on early retirement, with Company consent, between the ages of 50 and 55.

28.18. Rule 11 of the Rover Scheme (see Appendix) established that the reduction in pension applied to those who had not reached age 55. The Rules of the MG Scheme fail to address this as clearly, but the calculations in the benefit statements and the treatment of those retiring, established the same calculation for the MG Scheme.
28.19. The Trustees consented to his retirement on the basis of a pension reduced by 46%, when the Rules and custom and practice meant that the reduction should have been approximately 6%. This is the extent of the detriment he has suffered.

28.20. His employment continued until he was 55 and, therefore, no reduction at all is appropriate.

On Behalf of the Trustees, ITS and the PPF

29. Wragge & Co submit:

29.1. Rule 56.1(a) requires the Trustees to consent to the provision of an immediate pension on retirement from service after age 50. Rules 56.2 to 56.4 set out the provisions applicable to the determination of the level of pension in the event of early retirement. Rule 56.4 sets out the level of reduction applicable to any benefits accrued under the Rover Scheme, i.e. that there is no reduction when the member is over 55 and retiring with the consent, or at the request, of the Company. It does not provide that the member has an automatic right to an immediate unreduced pension; Rule 56.4 merely qualifies the earlier Rule 56.1(a).
29.2. The Trustees have a discretion whether or not to agree to an early retirement request.

29.3. At the time Mr Day requested an unreduced early retirement pension, the MG Scheme’s funding position was such that to consent to the request would have weakened the security of the benefits of remaining active members and deferred members, by creating more pensioners, whose benefits would be better protected. The Trustees were advised that they would not be able to consent to unreduced early retirement pensions.

29.4. The Trustees’ decision not to consent to Mr Day’s request for an immediate unreduced pension was fully justified and not one that ITS should have reviewed.

29.5. In order to establish that the Trustees cannot rely on the Rules, Mr Day needs to establish an estoppel. He must show:

· A precise and unambiguous representation of fact, which is incorrect; and

· Detrimental action by him in reliance on the representation.

29.6. Mr Day seeks to rely on:

· The information provided at the time he joined the MG Scheme;

· His Personal Benefit Statements; and

· The letter from Portland of 26 September 2002.

29.7. Mr Day cannot rely on the information provided at the time he joined the MG Scheme because:

· The information provided was correct. There is no inconsistency between the information and the MG Scheme Rules. Section 6 of the booklet “Your Benefits Explained” made it very clear that early retirement was subject to Trustee consent. The reference, later on the same page, to early retirement with Company consent cannot be read in isolation from the earlier statement.

· The disclaimer statement in the booklet is effective in preventing Mr Day from being able to rely on the information provided even if it were to be inaccurate.

· Given that Mr Day was not 55 at the relevant time, the early retirement provisions in question were not ones which could have been a significant factor in his thinking. Accordingly, he cannot establish that he relied on the information provided in acting as he did.

· Given the continuous service and benefit accrual achieved by transferring his benefits to the MG Scheme, Mr Day suffered no, or no substantial, detriment in joining the MG Scheme.

29.8. As far as the benefit statements and the September 2002 letter are concerned, these did not refer to the issue of Trustee consent. They cannot, therefore, constitute precise and unambiguous representations that Trustee consent is not required.
29.9. The benefit statements merely state that Mr Day “may” be entitled to an early retirement pension. They do not confirm any unconditional right to an early retirement pension in all circumstances. The fact that the dictionary definition of the word “may” gives more than one meaning underlines the point that no unambiguous representation was made.

29.10. In any event, Mr Day took no action based on the benefit statement or the letter. Furthermore, Mr Day would have been 53, at the time, and, even with Trustee consent, would not have received an unreduced pension. Immediate benefits would have been reduced, on the advice of the Actuary, under Rule 56.3.
29.11. In May 2003, the Trustees wrote to all members of the MG Scheme notifying them that they would no longer consent to unreduced pensions on early retirement unless the Company met the cost. Mr Day, therefore, knew from 2003 onwards that Trustee consent was required, but did not raise the issue at the time. The material he seeks to rely on cannot support his complaint concerning his early retirement requests in 2004 and 2005.

29.12. Mr Day did not pursue a request for early retirement until after the Trustees had given clear notification, in May 2003, that they would not consent to early retirement pensions unless the Company met the cost. Mr Day was informed of this, in October 2004, when he said he was considering an application for early retirement. He was again informed of this, in January 2005, in view of impending compulsory redundancy.

29.13. Mr Day has referred to the Trust Deed and Rules of the Rover Scheme. These refer to a different scheme and are not applicable to the MG Scheme. Mr Day also fails to note the explicit requirement to cross-refer to Rule 11(a), which refers to the requirement for Trustee and Principal Employer consent.

29.14. There is no evidence of the custom and practice alleged by Mr Day. In any event, the MG Scheme’s provisions cannot be altered in the manner alleged because no estoppel can be binding on future members (see Redrow plc v Pedley [2002] 23 PBLR, [2002] PLR 339).
CONCLUSIONS

30. Mr Day seeks to establish an entitlement to an immediate, unreduced pension (in respect of the benefits he transferred from the Rover Scheme) on his leaving the Company (and the MG Scheme) through voluntary redundancy.
31. Rule 56 is quite clear that the Trustees’ consent is required for early retirement on an immediate pension. Rule 56.4 is not to be read in isolation. Rule 56.2, which sets out how the pension, mentioned in Rule 56.1(a), is to be calculated, is subject to Rule 56.3, which is, in turn, subject to Rule 56.4. Each subsequent sub-Rule refers back to Rule 56.1(a).

32. I am satisfied that, under the Rules of the MG Scheme, the Trustees had the discretion to decide whether or not to consent to Mr Day’s early retirement from active service.

33. The evidence indicates that the Trustees had been consenting to such early retirements since the establishment of the MG Scheme. Indeed, the evidence indicates that Trustee consent was given in retrospect and that Portland had been instructed to action a certain number of early retirements (based on assumptions from the Actuary) without prior reference to the Trustees; no doubt making for a more efficient retirement process. However, this process was under review and, by the time of Mr Day’s first application (17 March 2003), the Trustees had decided not to consent to further early retirement from active status, because of the MG Scheme’s funding situation. I am satisfied that this was the correct decision, in the circumstances. The Trustees must act in the best interests of the members as a whole. It would have been inappropriate for them to continue to consent to early retirements on the basis of an unreduced pension, having been advised that this would prejudice the security of the remaining active members’ and deferred members’ benefits.

34. Mr Day’s application came after the Trustees’ decision (in their meeting on 4 March 2003), but before the notice to members was issued (16 May 2003). There is no evidence to suggest that his early retirement had been formally applied for or agreed to prior to the Trustees’ decision. I have dealt with the letter of 26 September 2002 from Portland below.
35. Mr Day must, therefore, look outside the MG Scheme Rules if he is to establish an entitlement to the higher pension he seeks.

36. Mr Day has asserted that the Trustees are estopped from refusing to consent to early retirement on an unreduced pension. He relies on the information given to him prior to joining the MG Scheme, his annual benefit statements and Portland’s letter of 26 September 2002. Mr Day argues that it was represented to him that only the Company’s consent was required for early retirement with an immediate, unreduced pension. He also argues that he relied to his detriment on this representation because, had he been aware that the Trustees’ consent was also required, he would have opted to retire in September 2002.
37. One of the difficulties Mr Day encounters, in trying to establish such representation of the requirements for early retirement, is that the very first information he was given about the MG Scheme makes it clear that Trustee consent is required. The booklet “Your Benefits Explained” stated, in section 6,

“You may, with the Trustees’ agreement, start to receive your pension at any time on or after your 50th birthday, or earlier if you are retiring due to ill health …” (my emphasis)

The subsequent references to the reduction of pension cannot be read independently of this first paragraph. It is also clear that the word “may” is used in a conditional sense, i.e. that receipt of the pension is conditional upon the Trustees’ giving consent. On this point, I must disagree with Mr Day’s interpretation of this sentence. 
38. Mr Day has quoted selected extracts from the factsheet, issued at the same time as the booklet, which, read in isolation, could be misleading, because there is no reference to the requirement for Trustees’ consent. However, the information provided in 2001 must be taken as a whole. Having reviewed the factsheet and the booklet, I do not find the information contained therein to be incorrect or inconsistent with the MG Scheme Rules, when read as a whole.

39. Thus, by the time Mr Day received his first Personal Benefit Statement, in October 2001, he had already been notified that early retirement was conditional upon the Trustees’ consent. I acknowledge that the notes to the benefit statement again do not refer specifically to the requirement for Trustees’ consent and, had this been the only source of information available to Mr Day, could have been misleading. Regardless of this, I find that the note in the benefit statement falls short of a precise and unambiguous representation that early retirement with the Company’s consent does not also require Trustees’ consent.

40. It is also the case that Portland did not mention the need for Trustees’ consent, in their letter of 26 September 2002. However, their quotation was based on the specific assumption that Mr Day retired with the Company’s consent on 31 August 2002. This was not a general statement as to the availability of early retirement and/or unreduced pensions. At that time, the Trustees were giving consent to early retirement with an immediate, unreduced pension. There was no need for Portland to mention the requirement for Trustees’ consent in this particular instance. Indeed, it could be argued that, since the members had already been made aware of the requirement for such consent in all cases of early retirement (in the booklet), it could be taken as read; the only variable, which had to be clarified, was the Company’s consent. I am not persuaded that Portland’s letter is a precise and unambiguous representation that Trustees’ consent was not required.
41. Mr Day has argued that Portland’s letter was not confined to retirement with effect from 31 August 2002. He points out that it was issued three weeks after this date. This is true, but it is not enough to establish that this was, as he suggests, a “conditional offer” of early retirement, containing the Trustees’ consent and simply requiring the Company’s agreement to be effective. In effect, what Mr Day is suggesting is that the letter from Portland was an open-ended agreement by the Trustees for him to retire early at any date of his choosing from that moment on. This is stretching the language of the letter to breaking point.
42. Mr Day suggests that the MG Scheme Rules do not reflect the “special terms”, for benefits transferred in from the Rover Scheme, on retirement between the ages of 50 and 54. I am not persuaded that this is the case. I take Mr Day to be referring to Section 6 in the booklet, which sets out the differing reduction factors, which apply to transferred-in benefits on retirement prior to age 65. For example, the reduction to MG Scheme benefits on retirement at age 54 is shown to be 43%, compared to 6% for transferred-in benefits at the same retirement age. It is true that these percentages are not spelt out in Rule 56.3. This states that the pension will be reduced by the Trustees, having taken the advice of the Actuary. It is not unusual for a scheme’s rules to be phrased in this way; allowing the trustees the option to review the reduction factors in line with scheme experience. This is noted in Section 6, which refers to the factors being regularly reviewed.
43. Mr Day has referred to the AGCO case. I am not persuaded that this is of assistance here. In coming to the conclusion, that voluntary redundancy was equivalent to retirement “at the request of” the employer and entitled the member to a pension, Rix LJ mentioned that such entitlement was “subject to any other relevant requirement” of the rules. In the AGCO case, there was no requirement for trustee consent.
44. Nor are references to the Rover Scheme rules of assistance, since they concern a different scheme. However, it is the case that Rule 11(a)(i) requires trustee consent and subsequent sub-rules should not be read independently of this.

45. There has been reference to the operation of custom and practice. I doubt that trustees’ discretion can be fettered by custom and practice in such a way as to override their responsibility to act in the best interests of the members as a whole. Regardless of what had been agreed in the past, it would have been wholly inappropriate for the Trustees or ITS to consent to early retirement where the MG Scheme funding did not support such consent and other members’ benefits would have been put at risk.

46. I sympathise with Mr Day in the circumstances in which he now finds himself, but I do not uphold his complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

13 March 2008
APPENDIX

Trust Deed and Rules

The MG Scheme

47. The MG Scheme is currently governed by a Definitive Deed dated 2 May 2001. Rule 11 provides:

“Trustee Indemnities and Insurance
11.1 Subject to section 31 {trustees not to be indemnified for fines and civil penalties} and section 33 {investment powers: duty of care} 1995 Act, no Trustee of director of a corporate trustee shall as trustee of the Scheme or in respect of the exercise or purported exercise of or the omission of the exercise of his rights or powers in relation to the Scheme incur any personal responsibility or be liable for anything whatsoever except for breach of trust knowingly and intentionally committed or condoned by him which, at the time of the commission or condonation, the Trustee knew to be a breach of trust.

11.2 The Principal Employer shall both before and after the winding-up of the Scheme indemnify each of the Trustees or director of a corporate Trustee against all or any claims, costs, losses, damages, awards and expenses which he may pay or incur or which may be made or awarded against him as a trustee of the Scheme except for breach of trust knowingly and intentionally committed or condoned by him which, at the time of commission or condonation, the Trustee knew to be a breach of trust to the extent that such claims, costs, losses, damages, awards and expenses cannot for any reason be met out of the Fund or a policy effected under Rule 11.4.
11.3 The indemnity given by the Principal Employer under Rule 11.2 shall continue for the benefit of a former Trustee or former director of a corporate Trustee.

11.4 Subject to Rule 11.5 and section 31 1995 Act, the Trustees may effect any insurance or policy of indemnity in relation to acts or omissions or liabilities of themselves, their servants, agents or other persons (including employees of the Principal Employer) in connection with the Scheme and may pay the premiums for the insurance or policy and any related expenses from the Fund.

11.5 Such insurance or policy shall not require the Trustees or allow the insurer to claim under any indemnity from the Principal Employer to the Trustees in respect of the insured risk.”

48. Rule 46 provides:

“Employer’s Contributions
46.1 Subject to Rule 46.2, 46.3 and 46.4, each Employer shall pay such annual or other contributions to the Fund as the Principal Employer and the Trustees may agree.

46.2 An Employer may by written notice to the Trustees terminate its liability to contribute to the Scheme,

46.3 The rates of contribution payable by each Employer shall not be less than the rates shown in the current Schedule of Contributions applying to it (if any).

46.4 The Employer must pay the contributions shown in the current Schedule of Contributions applying to it (if any) on or before the dates shown in the Schedule of Contributions.”

49. Rule 56 provides:

“Early Retirement
56.1
(a)
A Member may with the consent of the Trustees retire from Service on immediate pension at any time after he reaches age 50 provided that he has at least 2 years’ Qualifying Service.


(b)
A Deferred Pensioner may, with the consent of the Trustees, elect to start receiving his pension at any time between his 50th birthday and his Normal Pension Age.

56.2
Subject to Rule 56.3 the annual rate of the pension mentioned in Rule 56.1(a) shall be calculated under Rule 54 {normal retirement pension} but by reference to Final Pensionable Earnings at termination of his Pensionable Service and his Scale One Service and Scale Two Service at that date and his entitlement as an RGPS Member.
56.3
Subject to Rule 56.4 the pension mentioned in Rule 56.2 will be reduced by the Trustees having taken the advice of the Actuary to take account of early payment.

56.4
Where the Member is aged 55 or over and is retiring from Service with the consent or at the request of his Employer the reduction in Rule 56.3 will not apply to any part of the pension which relates to pensionable service in the Rover Group Pension Scheme.”

Scheme Information

Factsheet

50. MG Rover issued a factsheet announcing the establishment of the MG Scheme. The factsheet included a question and answer (Q&A) section, which included the following:

50.1. “What are the differences from the existing Rover Group Pension Scheme?”, 
“The other main change is in the calculation of benefits on early retirement in respect of service after 9th May 2001. In the new MG Rover Group Pension Scheme, if you retire before age 65 the benefits you earn after 9th May 2001 will be reduced to reflect the longer period over which they are expected to be paid. In the existing Rover Group Pension Scheme there was no reduction if you retired after age 55 with the consent of the Company.”
50.2. “Why have the benefits been changed?”

“Quite simply, it is because of cost. Our new business has a budget to provide pension benefits for employees. The alternative would have been to provide a Money Purchase pension arrangement but we believe this would have resulted in significant disadvantages for employees. The new scheme allows the Company to continue to provide valuable benefits linked to your Final Pensionable Earnings within the pensions budget available.”

50.3. “Should I join the new scheme?”

“Form 9th May 2001, you will no longer be able to contribute to the Rover Group Pension Scheme. If you want to continue to earn benefits which are linked to your pay, and to which the Company is making contributions, you should join the MG Rover Group Pension Scheme …
If you do not join the scheme the Company will not make any contributions to alternative arrangements of your choice, for example, a personal pension. Additionally you will not be able to transfer benefits from the Rover Group Pension Scheme. This means that:

1. your benefits earned to date will no longer be related to your future pay …

2. you will not benefit from preferential early retirement terms in respect of your benefits earned up to 8th May 2001 …”

50.4. “What happens if I decide to transfer my Rover Group Pension Scheme benefits to the new MG Rover Group Pension Scheme
“In addition, if you retire early with the Company’s consent or at the Company’s request after age 55 there will be no reduction in these transferred benefits to reflect the fact that they are being paid earlier.”

50.5. “What happens if I decide not to transfer my Rover Group Pension Scheme benefits to the new scheme?”

“If you have completed at least two years service … you will receive a deferred pension payable from your 65th birthday … Broadly speaking this deferred pension will increase in line with inflation (up to a maximum of 5% a year) …

There are, however, no favourable terms in the existing Rover Group Pension Scheme on early retirement for deferred pensioners. For example, at age 55 your pension could be reduced by as much as 40% … Therefore, if you decide not to transfer your benefits to the new Scheme you will lose the enhanced early retirement terms.
Due to Financial Services Act restrictions, the Company and Trustees are unable to advise individuals whether or not they should transfer their benefits. If you would, however, like any more information to assist you in your decision you may telephone the helpline … If you need advice on whether to transfer, you should seek your own independent financial advice.”

51. A copy of the booklet “Your Benefits Explained” (see below) was issued with the factsheet.

Your Benefits Explained (March 2001)
52. Section 6 deals with “Early and Late Retirement”. It states:

“Early retirement
You may, with the Trustees’ agreement, start to receive your pension at any time on or after your 50th birthday, or earlier if you are retiring due to ill health …

Your pension will be calculated in the same way as at Normal Retirement Date but will be based on your service and Final Pensionable Earnings at your actual retirement date.

Your pension will then be reduced to allow for the earlier date of payment. The amount of reduction is determined by the Trustees acting on actuarial advice, and is reviewed from time to time. The current reductions to your total pension on retirement from service are:


However, if you are retiring with Company consent or at the Company’s request, then your pension transferred in from the Rover Group Pension Scheme … is reduced differently, currently as follows:


The reduction factors are regularly reviewed by the Trustees.”

The Rover Scheme

53. Rule 11 provided for Early Retirement, as follows,

“Early retirement
(a)
If a Member retires from Service before Normal Retirement Date:-

(i) on or after the Member’s 50th birthday, after completing at least two years’ Pensionable Service and if the Trustees and the Principal Employer agree; or

(ii) at any time on account of Ill Health

and the Member is not retiring on account of Serious Ill Health, subject to the requirements of Rule 47 and 48, he will be entitled, if he so chooses within twelve months of his date of retirement, to a yearly pension as an alternative to the benefits under Rule 18 (Deferred pension on leaving Service).

Amount of Early Retirement Pension
(b)
The Early Retirement Pension for a Member to whom sub-rule (a) of this Rule applies and who retired before 1st July 1995 will be of an amount calculated under Rule 10 but reduced, if the Member retired before his 60th birthday, by the amount which the Trustees decide in accordance with the advice of the Actuary.

Early Retirement Pension with company’s consent
(c)
Where the Principal Employer agrees to the payment of an Early Retirement Pension … the Early Retirement Pension will be of an amount calculated under Rule 10 (Pension on retirement at Normal retirement Date) reduced by an amount decided by the Trustees in accordance with the advice of the Actuary provided that:-

(i)
if the Member has not reached age 55 years at the date on which he retires, the reduction for early payment will only take into account the period until his 55th birthday;

(ii)
if the Member is aged 55 years or more at the date on which he retires, no reduction will be applied; and

(iii)
if the Member is aged 60 years or more at the date on which he retires, a Bridging Pension will be payable to the Member in addition to the Early Retirement Pension.

Early retirement at company’s request
(d)
The Early retirement Pension for a Member to whom sub-rule (a) of this Rule applies and who retires … at the request of the Principal Employer (which includes the Member taking voluntary redundancy) will be of an amount calculated under Rule 10 (Pension on retirement at Normal retirement Date) reduced by am amount decided by the Trustees in accordance with the advice of the Actuary provided that:-

(i)
if the Member has not reached age 55 years at the date on which he retires, the reduction for early payment will only take into account the period until his 55th birthday;

(ii)
if the Member is aged 55 years or more at the date on which he retires, no reduction will be applied; and

(iii) a Bridging Pension will be payable to the Member in addition to the Early Retirement Pension

provided also that this sub-rule will not apply if the Member elects to take an Early Retirement Pension more than twelve months after the date of his leaving Service when his  benefits will be calculated in accordance with Rule 18 (Deferred Member’s entitlement).”
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