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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr John Luke Agnew

	Scheme
	:
	Michelin Pension and Life Assurance Plan 

	Respondent
	:
	Michelin Tyre PLC (Michelin)


MATTERS FOR DETERMINATION 

1. Mr Agnew disagrees with Michelin’s decision not to grant him an ill health early retirement pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE SCHEME
3. The governing document for the Scheme which applied at the time Mr Agnew was considered for ill health retirement was the Third Supplemental Deed and Rules (the Rules), dated 18 November 1992.  “Ill health” and “Incapacity” are defined in the Rules as follows:

““Ill-health” includes such partial or total incapacity arising out of accident or mental or physical disability or impairment as the Principal Employer shall determine.”

““Incapacity” means Ill-health which in the opinion of the Principal Employer is sufficiently serious to prevent a Member from following his normal occupation and to impair seriously his earning ability.”

MATERIAL FACTS

4. Mr Agnew was employed by Michelin in 1969.  He had risen within Michelin to the position of a Project Site Manager. In November 2001, on returning from lunch, he suffered serious injuries when, on entering Michelin’s car park, an unsecured metal barrier swung into the car he was driving, coming through the windscreen and penetrating his chest.

5. Towards the early part of 2002, Michelin proposed a rehabilitation programme for Mr Agnew by which he could return to work starting at one hour per day and working on a computer, which was considered to be well within his capabilities.

6. Mr Agnew was seen by Dr McCrea, a Consultant Occupational Health Physician, in February, March, April and May 2002.   

7. Around the end of May 2002 Mr Agnew felt that he could no longer come into the factory where he was working at, and it was agreed that Mr Currie, the Personnel Manager at the factory, would visit Mr Agnew at home once every four to six weeks.

8. In October 2002 Mr Agnew was seen by Dr Poole, a Consultant Clinical Psychologist, as a result of a referral by Mr Currie.  Dr Poole in his report stated:

“…it is my opinion that:

1. Mr Agnew fulfils the criteria for a diagnosis of PTSD and associated Depression of moderate severity.

…
3 He is receiving appropriate medication for his depressive symptoms and has recently recommenced appropriate psychological treatment apparently to address the continuing PTSD. If this intervention is successful Mr Agnew should, in my opinion, be fit from a psychological perspective to resume his employment. While difficult to estimate the duration of this treatment I would expect that, if going to be successful, significant progress should be achieved within 4 to 6 months, provided sessions are carried out regularly.
…

10.
As already indicated, following treatment it is my opinion that there is no psychological reason why Mr Agnew would not be fit to resume his former employment.”
9. In January 2003 Mr Currie visited Mr Agnew and served notice on him that Michelin would be terminating his contract of employment.  Mr Agnew appealed against the decision to terminate his employment. As a result of the appeal, Mr Steve Hall, Head of Personnel at the factory decided to suspend implementation of that decision until 31 May 2003.  In a letter dated 12 March 2003 Mr Hall informed Mr Agnew:

“At the end of May, the Final Decision would be one of the following:

· Return to Work

If you are unable to return to work then the Decision will be one of the following:
·  Ill Health Retirement

If requested and if approved by the Company Medical Officer and the Pension Trustees.

In the event of the outcome not being a return to work, or Ill Health Retirement, then the termination would be a Medical Capability Termination…”

10. Dr McCrea requested a report from Ms Ruth Adamson, the psychologist treating Mr Agnew.  In a letter dated 24 March 2003 to Dr McCrea, Ms Adamson stated:

“…Mr Agnew commenced a computerised CBT programme with my colleague in January 2003.  The programme was intended to continue for a specific period of time, and then therapeutic intervention directly focusing on the trauma would recommence. I understand that Mr Agnew had been making progress with this programme when, unfortunately he was visited by his employer who terminated his contract without notice…

Mr Agnew has been able to recommence the computerised CBT programme with my colleague, and I will continue to monitor his progress. Unfortunately, it is difficult to predict Mr Agnew’s required length of absence from work, and his ability to return to work as therapeutic intervention has been compromised on a number of occasions…A reasonable time frame for trauma therapy would be 6 months, subsequent to completion of the computerised programme, but additional stressors would obviously influence his progress.”    

11. In May 2003 Mr Hall asked Dr McCrea to assess whether Mr Agnew met the criteria for ill heath retirement.  On a part of the relevant form headed ‘Examples of work employee might be capable of now or in the future.’ Dr McCrea noted:

“I believe in time he should (in theory) be capable of resuming his normal duties. Ongoing CBT and litigation probably act as obstacles and negative prognostic indicators.”

12. Dr Hobson, an Occupational Health Physician, was asked by Mr Hall to review Dr McCrea’s notes on Mr Agnew. On 27 May 2003 Dr Hobson responded to Mr Hall as follows:

“I have reviewed Mr Agnew’s Occupational Health records including the application for Ill Health Retirement completed by Dr McCrea. I have also been in contact with Dr McCrea regarding a number of specific points which he has responded to.

Assessing the information available, I do not feel that Mr Agnew meets the criteria for Ill Health Retirement.”
Dr Hobson gave no explanation as to the way in which Mr Agnew did not meet the criteria.  

13. Mr Agnew was informed that ill health retirement was not to be offered to him at a meeting with Mr Hall on 9 June 2003. A handwritten note of the meeting states:

“SH - Informed J A that he has been turned down for ill health retirement.

· Made him aware of the procedure for the appeal procedure on ill health retirement.

· Pending the appeal, J A needs to decide on way his [employment] terminates, ie 50% or lump sum.”  
14. Mr Nigel Epps, Head of Personnel at Michelin, decided that an opinion should be from a different Consultant.   Mr Agnew agreed to this,   Mr Epps asked Dr Hobson to arrange for the second opinion and consequently Dr Hobson referred Mr Agnew to Dr Glasgow in August 2003.  Dr Hobson asked Dr Glasgow to respond to five issues about Mr Agnew.  Dr Glasgow’s responses were as follows:

“1. The nature and severity of any medical problems

In my opinion Mr Agnew is suffering from an adjustment disorder (F43.22 ICD 10). He continues with stiff awkward gait and generalised soft tissue aches and pains. Both of these would be of a moderate to severe degree.

2. The Prognosis

After this period of time the prognosis would be increasingly pessimistic and the longer that Mr Agnew has remained out of work with both adjustment disorder and generalised soft tissue aches and pains the more difficult it will be for him to return. This is now almost two years from the date of his accident and in my opinion the prognosis for significant recovery to allow a return to this form of working would be less than 10 per cent.

3. Whether the resulting incapacity is sufficiently serious to prevent the individual following their normal occupation and, if so, over what period of time

In my opinion the physical incapacity is not insurmountable. I think with encouragement and activity Mr Agnew would be able to return to the physical aspect of his occupation. In fact he describes this in relation to the activity he is undertaking on a physical basis day by day. The more significant effect that he has to overcome is the emotional/psychological/psychiatric consequence of the accident that he suffered and the location of the accident, ie, at the entrance to his place of work. After this period of time with established behaviour patterns his chances of returning to this form of work emotionally/psychologically/psychiatrically would be less than ten per cent in my opinion. In my opinion this will be permanent and the longer the time passes from the time of the accident, the less potential chance there will be for him to recover capability of returning to work.

4. If the individual is not capable of following their normal occupation, what work might they be capable of now and in the future

In my opinion Mr Agnew could pursue similar work of the nature he undertook before in a different work location.

5. Whether further information is required before these questions can be answered

In my opinion I don’t believe that any further information is necessary.”

15. In October 2003 Dr Hobson wrote to Mr Epps enclosing a copy of Dr Glasgow’s report and adding:

15.1. The information confirmed his impression that Mr Agnew has a condition from which he should recover and a good likelihood that his recovery would be complete in terms of his physical and mental functioning.

15.2. While he agreed that the prognosis is increasingly poor with the length of time, he thought that there were extenuating circumstances, in particular the fact that he believed that outstanding compensation was involved. Where this is the case, in his experience, it is extremely difficult to make accurate predictions about future fitness to work and for this reason he believed that any decision about ill health retirement needed to be taken with considerable caution.

15.3. While he agreed with Dr Glasgow’s opinion in general, he disagreed that Mr Agnew’s condition is permanent. He feels that with specific therapy there should be a good prospect of Mr Agnew overcoming the incapacity that he has regarding entering the workplace.

15.4. He agreed with Dr Glasgow’s response to questions 4 and 5.

16. Mr Agnew’s appeal under the stage one of IDR was rejected.  In March 2004 Mr Agnew asked for the matter to be considered by the trustees of the Scheme (the Trustees) under stage two of IDR.  

17. The Trustees considered the matter under stage two of IDR and on 15 June 2004 Mr Agnew was informed as follows:

“Your application to the Trustees in Stage 2 of the Internal Dispute Resolution Procedure has been considered by the Board of Trustees at their meeting today.

In your application you state that “recent medical evidence from my GP and Clinical Psychologist, do not even appear to have been considered during the decision making process”. I have checked this matter, and confirm that the report from your Clinical Psychologist was considered during the decision making process, but the report from your GP was not available, and therefore had not been considered. Dr Hobson has now been able to consider the report from your GP, and has stated that it does not alter the conclusions already communicated. The Board of Trustees has accepted this to be the case.

You also make the point that Dr Hobson was part of the decision making process at the first consideration of your case, and at the Stage 1 application. The Board of Trustees is satisfied that the decision on the Stage 1 application was made by Michelin Tyre PLC as the Principal Employer, as is required by the Trust Deed and Rules. The Board is also satisfied that the decision was based on the report from Dr Glasgow dated 16 September 2003. In particular the Board finds that Dr Glasgow’s reply to Question 4 is crucial in determining whether or not you meet the criteria for Ill Health Retirement …

The Board is satisfied that this answer has been reasonably interpreted by Michelin to conclude that you do not meet the criteria for incapacity as defined in the Trust Deed and Rules.”
18. Mr Agnew referred his complaint to me.

19. Mr Agnew was awarded Disablement Benefits from 6 December 2006 for life. The award was assessed at 46%.  This award came from the Social Security Agency.
SUBMISSIONS

20. Mr Agnew says:

20.1. Mr Agnew was not examined by any Occupational Health Doctor on his initial application for an ill health pension although according to Mr Porteous this is common place.

20.2. Dr McCrea’s report, dated 7 May 2003, in respect of the initial application for ill health retirement, on Mr Agnew’s medical condition was based on a detailed consultation 15 months previously.

20.3. On the initial application, Dr McCrea stated: “I believe in time he should (in theory) be capable of resuming his normal duties. Ongoing CBT and litigation probably act as obstacles and negative prognostic indicators”.  However, Dr McCrea did not indicate a time span; he did not say what theories he was referring to when he said “in theory”; and the litigation has no bearing on the matter.

20.4. Dr McCrea was not fulfilling his professional duty of care towards Mr Agnew.

20.5. Dr Hobson never examined Mr Agnew. Dr Hobson’s assessment was made solely on the information supplied by Dr McCrea which was incomplete at the time.

20.6. When Dr Hobson made his initial determination, he did not give Mr Agnew any reasons why he made that decision. This in turn did not give Mr Agnew any constructive basis to mount an appeal.

20.7. When Mr Agnew mentioned the decision to his General Practitioner, Dr Bunting, she was so mystified that she formulated a letter stating that in her opinion Mr Agnew would “never work again”.  This letter was sent on Mr Agnew’s initial appeal to Mr Epps but it was never considered in the decision making process.  
20.8. Only during the second appeal to the Trustees was the letter from Dr Bunting addressed. Given the contents of Dr Bunting’s letter, Mr Agnew finds it hard to understand why Dr Hobson felt that it did not have any bearing on the decision already taken.   

20.9. Litigation has been used in the context of decision-making to victimise Mr Agnew from obtaining an ill health pension.

20.10. The Rules state that incapacity means ill health which in the opinion of the company is sufficiently serious to prevent a member from following his normal occupation, and seriously impair his earning ability. Physical and mental assessment is the criteria by which a person should be judged, and should not be an opinion as stated in the Rules.
20.11. Mr Agnew was subsequently assessed by Dr Glasgow and his response did not answer the questions asked by Michelin. In Dr Glasgow’s subsequent letter he stated that he felt Mr Agnew could work again in another location without any dramatic loss in earnings. At this stage in the proceedings Michelin had two conflicting medical assessments of Mr Agnew’s condition and future employment prospects, but only one was ever considered and that was the report by Dr Glasgow. Dr Hobson, who never examined Mr Agnew, is seen to disagree with some aspects of the report which Mr Agnew finds very disturbing, vindictive and very bias. 
20.12. Dr Glasgow’s response to the five points raised by Dr Hobson is clear to a point. 

20.13. Dr Hobson in his letter in October 2003 to Mr Epps detailed his conclusion on Dr Glasgow’s report.  However, Dr Hobson’s conclusion was based on assumptions as he had never at any time examined Mr Agnew.

20.14. Dr Hobson relied on the fact that outstanding compensation is the driving factor, which could be considered bias and his affiliation towards Michelin should not be a consideration in an application for ill health retirement.

20.15. Dr Hobson agrees with Dr Glasgow’s opinion but disagrees that Mr Agnew’s condition is permanent. This is a contradiction in terms – one has to accept a report in totality, unless one has evidence to prove otherwise.

20.16. In Dr Glasgow’s opinion Mr Agnew could pursue work of the nature he undertook before the accident in a different location. However, in a letter in December 2004 to Dr Hobson, Dr Glasgow states: “During that consultation I have notes that relate to Mr Agnew’s difficulties entering the Ballymena site and other locations”. 

20.17. Dr Hobson made the initial decision not to grant Mr Agnew ill health retirement. Dr Hobson is a Michelin employee whose opinion was utilised. For any system to be fair and equitable, a second medical opinion should have been sought from another Michelin source.

20.18. Mr Agnew followed the correct procedure in his application for an ill health pension from the Scheme and subsequent appeals. Unfortunately due to the methodology followed by Michelin, the medical opinion throughout the process was always advised by Dr Hobson. This would appear to contravene the policy of the European Commission of Equal Rights which advises that during an appeal situation a decision should not be taken from the same person who advised on the initial decision.

20.19. As Mr Agnew’s accident was classed as an industrial accident, Mr Agnew was able to apply to the Social Security Agency for Disablement Benefit. Mr Agnew has been assessed by three different Government Occupational Physicians since his accident, and on 26 December 2006 he was assessed as being 46% disabled and a resultant benefit for life. This would appear to totally contradict the medical assessment from Michelin that Mr Agnew should be able to obtain other employment in his profession without a substantial loss in earnings. 

20.20. The gravity of Mr Agnew’s fears and apprehensions in relation to entering any premises protected by security barriers has not been clarified.

21. Michelin responded as follows:

21.1. Mr Agnew was denied ill health retirement at the first instance, and at both stages one and two of IDR. At the first instance the authority to make the decision on whether a member was suffering from incapacity vested in the Principal Employer, Michelin.  Michelin had delegated this authority to its Personnel Department.  
21.2. Dr McCrea’s report on Mr Agnew’s formal application for ill health retirement was not based on a detailed consultation 15 months previous. Although the last occasion Dr McCrea had himself examined Mr Agnew was 29 May 2002, Dr McCrea also had a report prepared at the request of Michelin by Dr Poole, as well as a report from Ms Adamson. 

21.3. Dr Hobson is not a Michelin employee, but a director of MPCG Limited, a company which is contracted to provide occupational health service to Michelin. Dr Hobson does not decide cases of ill health retirement, but he advises Michelin as its retained expert on occupational health. The decision on ill health retirement is made by Michelin.

21.4. The reference to litigation in Dr McCrea’s report and in correspondence from Dr Hobson is not an attempt to link the ill health retirement process to personal injury litigation. It is, however, recognised that on occasions, when an individual is pursuing personal injury litigation, the litigation itself can hamper recovery. 

21.5. Dr Hobson’s role is as a central individual who advises Michelin and the Trustees on occupational health matters. His role is advisory, and he supplies the required expertise to be able to interpret medical reports and information. Although Dr Hobson may on occasion examine an applicant for ill health retirement, this is not the normal practice. Normal practice is that the applicant is considered by an occupational physician who is local to the applicant, as in this case.

21.6. Michelin does not dispute that the report from Dr Glasgow indicates that it is unlikely that Mr Agnew would be able to work again at its Ballymena factory. However, as defined in the Rules, the test for “Incapacity” is twofold. In response to the questions asked by Dr Hobson, Dr Glasgow had confirmed that Mr Agnew could pursue similar work of the nature he undertook before in a different work location. Based on this reply, Michelin took the view that Mr Agnew’s earnings ability has not been impaired, and therefore did not satisfy the second test for “Incapacity”.  

21.7. Michelin agree that Dr Glasgow had stated that “During the consultation I have notes that relate to Mr Agnew’s difficulties entering the Ballymena site and other locations”. This was directly in response to an assertion from Mr Agnew that “…at no time was I asked about any problems that I would experience with having to enter any other large building or work location”. Dr Glasgow did not revise his assessment in any way by making this statement.
CONCLUSIONS

22. I agree with Michelin that under the Rules the test for “Incapacity” is twofold. The first part of the test is whether the member is able to carry out his normal occupation, and the second part is whether the member’s earning ability has been seriously impaired.  The member needs to satisfy both parts of the test to qualify for an ill health pension. I am therefore satisfied that Michelin correctly interpreted the Rules when considering Mr Agnew for an ill health pension.

23. The decision by Michelin not to grant Mr Agnew an ill health pension was taken after it had obtained reports from Dr McCrea and Dr Hobson about Mr Agnew’s condition. That Dr McCrea’s report was based on a detailed consultation 15 months previously or because Dr Hobson had never examined Mr Agnew does not make these reports invalid. Dr McCrea had clearly examined Mr Agnew in the past and had also obtained recent reports from Dr Poole and Ms Adamson. Dr Hobson had sufficient information, having been given the file on Mr Agnew, to advise on the matter. I therefore find that Michelin had proper and sufficient information to decide on the matter.

24. Mr Agnew says that he was not given any reason by Dr Hobson when the initial decision, not to grant him an ill health pension, was made. Mr Agnew claims that this did not give him any constructive basis to amount an appeal. This decision was not given to Mr Agnew by Dr Hobson, but by Mr Hall (see paragraph 13) who had made him aware of the procedure for appealing against that decision. I can see no maladministration on the part of Michelin in this matter. 

25. Mr Agnew states that the letter from Dr Bunting, his GP, was never considered in the decision making process. It was only at the second appeal stage to the Trustees that Dr Bunting’s letter was addressed, when Dr Hobson felt that it had no bearing to the decision taken. The reason why Dr Bunting’s letter was not considered during the decision making process was because it was not available at that time (see paragraph 17).  Having considered Dr Bunting’s letter at the second appeal stage, Dr Hobson was entitled to give his opinion that it had no bearing on the decision taken. Consequently, there is no evidence of maladministration on the part of Michelin. 

26. I can find nothing inappropriate in the fact that Dr Hobson had advised Michelin throughout the whole process.  There is no requirement for a view to be obtained from an independent adviser.
27. The criteria used by the Social Security Agency in assessing whether or not Mr Agnew qualifies for Disablement Benefits is not the same as that applied under the Scheme for the award of an ill heath pension. That he was awarded a 46% Disablement Benefit does not necessarily mean that he qualifies for an ill health pension from the Scheme. 
28. I agree that there is some disagreement between Dr Hobson and Dr Glasgow as to the permanency of Mr Agnew’s condition. However, this is only one part of the test for “Incapacity”. Both doctors agree that Mr Agnew is capable of similar work, albeit in a different location, which means that his earning ability would not seriously be impaired and thus that he fails the second part of the test.  Consequently, I can find no reason to disagree with Michelin’s decision on the matter.

29. For the reasons given in paragraphs 22 to 28 above, I do not uphold the complaint against Michelin. 
DAVID LAVERICK

Pensions Ombudsman

27 March 2007
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