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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Ms J Dewar FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Principal Civil Service Pension Scheme (the scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	1. Crown Office and Procurator Fiscal Service (COPFS) – the employer.
2.  Cabinet Office – the scheme manager.

3.  Department for Work and Pensions (DWP) – the scheme administrator.


MATTERS FOR DETERMINATION

1. Ms Dewar complains that the respondents needlessly delayed consideration of her claim for injury benefit and that they refused to reimburse her solicitor’s fees.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES
3.
Section 11 of the PCSPS Rules provides compensation to scheme members who are injured, or contract a disease, during the course of their official duties.  Rule 11.3(i) applies to any member who, before 1 April 1997.
“suffers an injury in the course of official duty, provided that such an injury is directly attributable to the nature of the duty or arises from an activity reasonably incidental to the duty.”

MATERIAL FACTS

4.
Ms Dewar was a Procurator Fiscal Depute.  There were various disputes between her and COPFS from 1996 onwards, concerning a variety of matters.  Ms Dewar went on sick leave on 29 November 2001 and never returned to work.  Ms Dewar wrote to the COPFS personnel manager on 19 July 2002, seeking compensation for illness caused by stress at work.  COPFS did not accept that Ms Dewar’s illness was attributable to her work and did not mention to Ms Dewar that she could apply for injury benefit.
5.
After some further correspondence, Ms Dewar instructed a solicitor.  On 18 March 2003, Ms Dewar’s solicitor made an application for injury benefit on her behalf.  The solicitor pressed COPFS regarding the matter and COPFS provided Ms Dewar’s solicitor with an injury benefit application form in August 2003.  She signed it on 22 August 2003.  COPFS sent the form to DWP on 8 September 2003.
6.
On 10 September 2003, DWP referred Ms Dewar’s application to its medical adviser.  The medical adviser obtained reports from Ms Dewar’s GP and specialists who had treated her.  The medical adviser responded on 4 November 2003, requesting further information about Ms Dewar’s job and when she was injured.  Meanwhile, Ms Dewar’s solicitor pressed for a decision to be made.  DWP experienced difficulty in obtaining the required information from COPFS.  On 14 April 2004, DWP asked Ms Dewar to complete a fresh medical consent form as these were only valid for six months, so the form submitted with her application on 8 September 2003 had expired.  Ms Dewar’s solicitor considered that a fresh consent form was unnecessary and asked why a decision could not be made on the available medical evidence.  COPFS provided the required information on 24 May 2004, and the medical adviser provided a report dated 16 June 2004, stating that Ms Dewar did not meet the criteria for injury benefit.  On 6 July 2004, DWP declined Ms Dewar’s application.

7.
On 15 July 2004, COPFS issued a report into proceedings initiated by Ms Dewar under its grievance procedures.  One of the report’s conclusions was:

“In relation to the injury benefit claim as intimated on 18 March 2003, this claim has not been processed as a priority as expeditiously as it should have been and there have been periods of unexplained delay.  Ms Dewar’s grievance in relation to delay in processing the injury benefit claim by COPFS is therefore valid.”
8.
On 22 July 2004, Ms Dewar’s solicitor advised DWP that she wished to appeal against its decision.  DWP sought advice from its medical adviser and the Cabinet Office.  On 10 October 2004, DWP rejected Ms Dewar’s appeal.
9.
Ms Dewar obtained further medical evidence and, on 11 March 2005, she submitted a further appeal under stage 2 of the schemes internal dispute resolution procedure (IDRP).  On the same day, Ms Dewar sought advice from the Pensions Advisory Service (TPAS).  TPAS advised Ms Dewar to await the result of her appeal and then, if necessary, to make an application to me.  TPAS did not wish to become involved further as Ms Dewar was being advised by a solicitor.  DWP wrote to Ms Dewar on 30 March 2005, stating that the case papers had been passed to the scheme’s medical adviser on 10 March 2005, to enable him to respond directly to Ms Dewar regarding a letter sent by her to the adviser.  DWP said that it had asked the adviser to return the papers.  On 16 April 2005, DWP advised Ms Dewar that the adviser had not yet returned the case papers.  In May 2005, Ms Dewar paid her solicitor’s bill of £4,700.  The Cabinet Office received the papers from DWP on 6 June 2005.
10.
The Cabinet Office confined itself to considering whether Ms Dewar qualified for injury benefit.  It concluded that the medical adviser had not fully understood the scheme’s criteria and that Ms Dewar was entitled to injury benefit under the provisions of scheme rule 11.3(i), as she had suffered an injury in the course of official duty prior to 1 April 1997.  On 12 August 2005, the Cabinet Office directed DWP and COPFS to arrange payment to Ms Dewar.
11.
Payment of the injury benefit was handled by Capita Hartshead Pensions Administration Services.  Ms Dewar experienced problems with Capita Hartshead but it is not a respondent to Ms Dewar’s application to me.

SUBMISSIONS

12.
Ms Dewar says:
12.1
The respondents took too long and there were needless delays.

12.2
She instructed a solicitor during a period when she was unwell and unable to deal with the matter herself.  She was unaware of the existence of TPAS when she instructed the solicitor.  TPAS is not as qualified to deal with such a matter as a solicitor specialising in personal injury claims.  The solicitor could advise her on litigation, which TPAS could not.  The respondents should therefore reimburse the fee of £4,700.
12.3
She also seeks reimbursement of costs of £25 incurred in purchasing stationery and paying for photocopying.
12.4
The Cabinet Office did not understand the criteria for injury benefit.  The Cabinet Office should not have confined its investigation to whether or not Ms Dewar qualified for injury benefit.  It should have considered whether maladministration had occurred.
13.
The respondents have made a joint submission.  They say:
13.1
They accept that COPFS caused delays.  However, those delays were caused in part by the need for COPFS to obtain legal advice.
13.2
When Ms Dewar first made her injury benefit claim, it was inextricably linked with Ms Dewar’s pursuit of a grievance against her employer and this made the matter more complex.

13.3
Ms Dewar did not suffer financially as a result of the delay.  Her injury benefit award was backdated to the date her salary ceased and she was paid £10,588.53 in late payment interest.

13.4
The services of a solicitor are not required to make an injury benefit application.  The fee of £4,700 partly relates to advice on grievance proceedings unrelated to her injury benefit claim.  TPAS could have assisted her from the start and did give her the correct advice when she sought it.
13.5
Ms Dewar should pay her own incidental costs such as stationery and photocopying.

CONCLUSIONS

14.
COPFS accepts that it delayed Ms Dewar’s application for injury benefit.  Although COPFS did not believe that Ms Dewar’s illness was attributable to her work, it should still have informed her of her right to apply for injury benefit.  Providing Ms Dewar with an application form was not a matter requiring legal advice.  Its failure to promptly do so constitutes maladministration.
15.
DWP asked for a consent form which it apparently did not need, as it made a decision on the evidence it already had when pressed to do so.  DWP also delayed passing Ms Dewar’s stage 2 application to the Cabinet Office for nearly three months.  It was open to DWP to retrieve the papers from its medical adviser as a matter of urgency.  DWP’s actions caused needless difficulty and delay to Ms Dewar and constitute maladministration.
16.
The Cabinet Office investigated and determined the matter within a reasonable timescale.  Understandably, it saw the issue to be determined as being whether or not Ms Dewar qualified for injury benefit.  I have seen no evidence to suggest that the Cabinet Office did not understand the criteria for injury benefit.  In any event, the Cabinet Office upheld Ms Dewar’s appeal.  I do not uphold the complaint against the Cabinet Office.
17.
I accept that, for a period of time, Ms Dewar felt unable to pursue the matter herself.  However TPAS’s services were available free of charge and it was Ms Dewar’s choice to instruct a solicitor to deal with her application for injury benefit.  There are no particular legal issues involved in an application for injury benefit and I cannot attribute Ms Dewar’s legal costs directly to any failings on the part of the respondents.  I do not therefore consider it appropriate to direct the respondents to pay Ms Dewar’s solicitor’s fee.
18.
Incidental costs such as stationery and photocopying are often incurred in pursuing complaints.  I usually expect the applicant to bear the cost of these and see no good reason to make an exception in Ms Dewar’s case.

19.
The Directions which follow are intended to provide Ms Dewar with suitably modest compensation for the maladministration by COPFS and DWP identified in paragraphs 14 and 15.
DIRECTIONS

20. Within 28 days of the date of this Determination, COPFS shall pay Ms Dewar £250 and DWP shall pay Ms Dewar £100.

CHARLIE GORDON

Deputy Pensions Ombudsman

30 May 2007
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