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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Atkinson

	Scheme
	:
	The MG Rover Group Pension Scheme (the MG Scheme)

	Respondents
	:
	The Trustees of the MG Rover Group Pension Scheme (the Trustees)
Independent Trustee Services Limited (ITS)

The MG Rover Group (the Principal Employer) (MG Rover)


MATTERS FOR DETERMINATION 

1. Mr Atkinson asserts that he has been treated less fairly than other MG Scheme members by the Respondents. In particular, he asserts that:
1.1. He has been treated less fairly than other Scheme members who opted for voluntary redundancy before March 2003.

1.2. His leaving service date was delayed, thereby denying him access to pension benefits to which he might otherwise have been entitled prior to a change in the Scheme Rules.

1.3. He was not able to receive the early retirement pension he had been expecting because the Scheme’s funds had been depleted by earlier redundancy programmes.

1.4. The Trustees allowed the Employer to reduce its contributions to the Scheme.
1.5. The Trustees adopted an inappropriate investment strategy for the Scheme; in particular, in relation to the fund’s exposure to equities.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

3. The MG Scheme was established with effect from 2 May 2001.

4. The Trustees met on 17 June 2002. The minutes of the meeting record:

4.1. A system had been put in place for the MG Scheme administrators, Portland Pensions Limited (Portland) to notify the Actuary if an assumed number of early retirements was exceeded.

4.2. The Actuary presented the results of the 2001 valuation. The MG Scheme was 139% funded on a Minimum Funding Requirement (MFR) basis. If the Scheme had been wound up on the review date, the assets would have been sufficient to secure 71% of the accrued liabilities by purchase of individual deferred annuity policies.

4.3. There was a deficit of £10 million corresponding to a funding ratio of 97% on an ongoing basis.

4.4. The long term Company contribution rate, ignoring the deficit, was estimated to be 6.7% of pensionable earnings. If the deficit were to be paid over a ten year period, the Company contribution rate required increased to 7.5% of pensionable earnings.

4.5. The next stage was to agree the contribution rate with the Company. The Trustee agreed to ask the Company to continue to pay 7.5%.

5. The Trustees next met on 26 November 2002. The minutes noted:

5.1. The MG Scheme was estimated to be over 140% funded on an MFR basis, but below 80% funded on the agreed basis.

5.2. The Actuary recommended that, as the MG Scheme was immature, no precipitant action need be taken if the Trustees felt that the investment strategy was correct for the long term. The Actuary advised that the current funding position was only of concern if the Trustees considered that the Company was likely to liquidate in the short term or if they believed that equities would not outperform bonds over the long term.

5.3. The Trustees agreed to continue with the agreed investment strategy.

5.4. The Actuary advised that the estimated cost to the MG Scheme of a recent redundancy exercise was approximately £3.7 million, but was likely to reduce when the effect of members taking lump sums was taken into account. He recommended that the Trustees request payment of the cost from the Company and the Trustees agreed to do so.

5.5. The Trustees were informed that the Company had offered a future contribution rate of 6.7% of pensionable earnings. The Actuary advised that, if the Trustees and the Company could not agree, the most that the Trustees could demand, in accordance with the MFR regulations, was less than 6.7%.

5.6. The Trustees agreed to meet again to discuss the employer’s contribution rate.

6. The Trustees met again on 9 December 2002. The meeting was attended by one of the Trustees in his capacity as the Company’s Finance Director. The minutes noted:

6.1. The Company was not willing to pay the higher contribution rate, but the Finance Director said it continued to be committed to the final salary scheme.

6.2. The Actuary advised that 6.7% was the amount required to pay for future accruals, plus expenses and life assurance premiums. He also advised that the minimum employer’s contribution, based on the MFR, was significantly less than 6.7%.

6.3. The Trustees agreed to accept 6.7%.

6.4. The Actuary suggested that the investment strategy be reviewed. The current strategy was based on the long term nature of the liabilities, the Company’s ongoing commitment to the MG Scheme and an asset-liability modelling provided in the previous year by Hewitt Bacon & Woodrow (HBW). The equity-based strategy had been discussed with the investment managers at a recent sub-committee meeting. The Trustees asked the Actuary to obtain advice from HBW as to whether there had been any factors to affect the investment strategy.

6.5. The Trustees considered writing to the members concerning the position if the MG Scheme were to wind up. They decided that this might cause panic and lead members to take inappropriate action and therefore decided not to write to the members.

6.6. The Actuary advised that the cost to the MG Scheme of the recent redundancies was approximately £3.8 million and the Trustees agreed to ask the Company for this amount.

7. The next Trustees’ meeting was on 4 March 2003. According to the minutes:

7.1. The Actuary advised that the funding position had deteriorated and the MG Scheme was between 65% and 68% funded. The deterioration was mainly due to the under-performance of the assets over the previous 14 months.

7.2. The Actuary advised that the actuarial statement in the valuation report contained a negative opinion, i.e. that the assets would not be expected to be sufficient unless the markets recovered. This was because the Company was not contributing towards the deficit.

7.3. The Trustees had asked the Company for more contributions, but did not have the power to demand more. The Schedule of Contributions had been agreed.

7.4. The Actuary advised that the cost of the redundancy exercise would have increased due to the increase in the number of members taking redundancy. The Trustees agreed to ask the Company to meet the cost.

7.5. The Trustees agreed that any members whose early retirement had been agreed should be allowed to proceed, but any other early retirement requests from active members should be refused for the time being.

8. The Finance and Strategy Director for MG Rover wrote to the Trustees, on 11 April 2003, in response to their request for additional funding:

“The Trustees have made a request to the Company to make up the deficit to the Pension Scheme of c.£6m resulting from early retirement which have taken place over the past year, citing past practice as the principal justification.

In fact, when this practice occurred under the previous Rover Group Pension Scheme it was at a time when the pension fund was in surplus. To accommodate that request, therefore, the Company did not actually have to make any cash contribution to the fund.

Today, of course, the MG Rover Group Pension Scheme is under-funded and to make up the £6m deficit would require a cash contribution from the Company. As we are all aware the Company wishes to invest all of its available cash resources into the development and introduction of new products. This will improve our competitiveness and boost the chances of a return to profitability …

The Company has maintained its contribution to the pension fund at a level which supports future liabilities and, for the present, retained a final salary scheme. However, I have to advise the Trustees that MG Rover is not prepared to make the one-off £6m cash contribution that has been requested. MG Rover will work with the Trustees to advise employees that any future Voluntary Redundancies occur without terms which would cause any further deficits to the Pension Fund.”

9. The Trustees met on 6 May 2003. The meeting was also attended by the Actuary, the Trustees’ solicitors (Wragge & Co) and Portland. The minutes recorded that:

9.1. The Trustees agreed to issue an announcement to members, which would include (inter alia) a statement as to the position with regard to early retirement.

9.2. The Trustees considered whether they would consent to early retirement for deferred members. They were advised that early retirement from deferred status was cost neutral to the MG Scheme, but had implications for the security of remaining deferred and active members in the event of winding up. The Trustees confirmed that they viewed the MG Scheme as having a long-term future. They decided to consent to early retirement for any deferred member who wished to draw their pension before 1 July 2003 and to monitor the situation.

10. On 16 May 2003, the Trustees issued a notice to members, which said:

“Why has the Company reduced its contribution rate to the Scheme?
From the introduction of the new MG Rover Scheme the Company declared it would contribute to a level which covered the cost of future benefits earned by members. At the time it was estimated that this would represent a 7.5% contribution rate and this is what happened until January 2003. Based upon the latest actuarial valuation calculations the contribution rate required is now 6.7% and the Company contributions have therefore been adjusted to that level. The Company has said that, while it is willing to pay for the continuing build-up of benefits, it cannot consider replenishing the past service deficit that has resulted from significant declines in share prices.

The contribution rate will be reviewed regularly.

…

I have heard that there is £6 million ‘hole’ in the Scheme – what it this?
A number of members took early retirement during the last few months of 2002. The early retirement terms that apply to service transferred from the BMW (UK) Operations Pension Scheme are very generous, if the retirement is with the Company’s consent. Therefore each of these early retirement costs the Scheme money (because the pension has to be paid for a longer period, and there is less scope to earn better investment returns.) The total cost of these early retirements was about £6 million.
The trustees requested this cost from the Company but the Company prefers to use its cash resources in the development and introduction of new products. As there was no cash available for early retirement costs, the trustees took the view that they could no longer agree to further early retirements on the generous terms.

Why are the trustees no longer consenting to early retirement pensions?
The trustees must act in the interests of all members of the pension scheme. If some members are awarded an early retirement pension with Company consent then this makes the position for other remaining members worse, for two reasons:

· The early retirement costs the Scheme money (as noted above), and

· Under current legislation, pensioners are well protected if the worst happens and the Scheme is terminated. Pensioners would continue to receive their full pension. Other members would therefore be worse off, if there are more pensioners, unless the Scheme’s funding position has improved in the meantime to support everyone’s benefits.

…

The trustees have taken legal advice and actuarial advice and have decided that they can only agree to early retirements if the Company pays the cost, in order to protect all members. The situation will be kept under review.

Can I take a reduced early retirement pension?
Members who leave after at least two years’ service are awarded a ‘deferred’ pension payable from age 65. The member can request that this pension starts earlier than age 65 but the trustees would have to agree to this. All of the pension would be reduced to offset the cost of it being paid early. However there is still the problem that an increase in the number of pensioners makes the position for other members slightly less secure. The impact is less than if the retirement is on generous terms and so, currently, the trustees are agreeing to early payments of deferred pensions. The position will be reviewed, depending on numbers, at the next meeting towards the end of June. It cannot be guaranteed that the trustees will agree to any early retirements after the end of June, unless the Scheme’s funding improves significantly.
Why are the trustees continuing to invest in shares?
The trustees have taken specialist investment advice and have decided that it is currently in the best long term interests of the Scheme and the members to continue to invest part of the fund in shares. A balance is provided by one quarter of the fund being invested in bonds. Bonds are less risky than shares but are not expected to perform as well in the long term.”

11. The Trustees met on 24 June 2003. The Actuary advised that the MG Scheme was approximately 70% funded on an ongoing basis. With regard to early retirement for deferred members, the Trustees agreed that they would allow no more than 60 retirements up to 31 December 2003. Wragge & Co suggested an “early warning” system so that the situation would be reviewed at the end of September 2003. The Actuary also asked if the Trustees wished to write a further letter to the Company requesting payment of the cost of the previous redundancy exercise. The Trustees decided that the Company’s decision appeared to be conclusive and that a further letter would not change it.

12. Mr Atkinson was made redundant on 15 October 2004.

13. Mr Atkinson wrote to Portland on 21 December 2004, asking for details of the Internal Dispute Resolution (IDR) procedure. He submitted an IDR application, on 12 January 2005, on the basis that:
13.1. Until March 2003, the MG Scheme offered full pension benefits to volunteers for redundancy. He had been made compulsorily redundant, but was being denied similar benefits, having paid into the same fund under the same rules.
13.2. The excuse for this situation was that there were insufficient funds. Why had MG Rover sponsored voluntary redundancies at the expense of MG Scheme members and then reduced their contributions, putting his pension in jeopardy?
14. The Appointed Person issued his stage one decision on 20 January 2005. He said:

14.1. The appropriate rule was Rule 56. The requirements for a member to be eligible for an early retirement pension were:
· The member must have reached age 50,

· The member must have two years’ qualifying service, and

· The Trustees must consent to the early retirement.

14.2. Rule 56 provided for the pension to be reduced unless the member was over the age of 55 and was retiring with the consent of the Company. Mr Atkinson was under the age of 55 and, therefore, the ‘unreduced’ pension would not have been available to him, even if the Trustees were consenting to unreduced pensions.
14.3. The Trustees had received legal and actuarial advice that they would be in breach of trust if they gave consent to early retirement, unless the Company paid significant funds into the Scheme.

14.4. The position had been fully explained to members in the May 2003 notice (see paragraph 9).

14.5. Enhanced early retirement benefits represent a cost to the Scheme. In early 2003, the Company had stated that it would not meet these costs. The Trustees decided that they could not allow unreduced early retirements to continue.

14.6. The Trustees’ prime duty was to maximise the ability of the Scheme to pay each member’s entitlement to a pension from age 65. Giving consent to early retirement would reduce the security for other members and would be contrary to the Trustees’ duty to act in the best interests of all members.

14.7. The total cost of the early retirements which had been allowed was relatively small compared to the effect of the fall in the stock markets. Even if the Company were to pay the backdated cost of these early retirements, the funding position would still be insufficient to enable the Trustees to agree to enhanced early retirement.

14.8. From the introduction of the Scheme in 2001, the Company had declared that it would contribute at a level which covered the cost of future benefits. At the time, this was estimated to be a contribution rate of 7.5%. This was paid up until January 2003.

14.9. A subsequent actuarial valuation of the Scheme showed that the cost of future benefits was 6.7% and the Company adjusted its contribution rate accordingly.
14.10. Under current legislation and the Scheme Rules, the Trustees could not force the Company to pay additional contributions.

14.11. Mr Atkinson was not entitled to an unreduced early retirement pension.

14.12. The Trustees had acted in accordance with their duties, taken advice and taken all the action within their power to enable consent to unreduced early retirement to continue. In the current circumstances, they could validly withhold consent. Having taken this decision, the Trustees had informed all members accordingly.
14.13. The Trustees had not acted inappropriately in connection with the Company’s contributions. They did not have the power to demand additional contributions.

15. Mr Atkinson appealed, on 11 April 2005, saying (inter alia):
15.1. He had been displaced from his job and held in a ‘labour pool’ whilst the MG Scheme Rules had been changed.
15.2. Voluntary redundancy was only available if he signed away his pension rights.

15.3. Had the Trustees withheld consent for anyone requesting retirement prior to March 2003?

15.4. Volunteers for redundancy prior to March 2003 were enjoying their pensions whilst his was in jeopardy.

15.5. The losses on the stock market indicated negligence. Was there no ‘stop loss’ system in place?

15.6. The Company had reduced its contributions in order to finance new models. Had anyone seen these?

15.7. Scheme funding had been based on the premise that the Company would continue to trade despite the likelihood of it failing.

16. The MG Rover Group Limited went into administration on 8 April 2005 and into liquidation on 28 March 2006. ITS were appointed, as independent trustee, on 12 April 2005.

17. ITS issued a stage two IDR decision on 21 September 2005. They did not uphold Mr Atkinson’s appeal and gave the following reasons:
17.1. Early retirement was covered by Rule 56 and required the consent of the Company and the Trustees. As Mr Atkinson was under age 55, in accordance with Rule 56.4, an unreduced pension would not automatically be available to him.
17.2. They had received actuarial and legal advice confirming that it was no longer appropriate to provide unreduced early retirement pensions to members without additional funding from the Company. In the absence of that funding, it was appropriate for the Trustees to stop granting unreduced early retirement pensions.
17.3. When the Company stated that it would not meet the costs of early retirements in 2003, the Trustees decided that they could not allow enhanced benefits. They have a duty to act in the best interests of the generality of members.

17.4. Unreduced early retirement pensions were an enhanced benefit and, due to the level of funding of the Scheme, the Trustees would be acting in breach of trust if they allowed enhanced benefits to be paid. They had acted in accordance with the Scheme’s Trust Deed and Rules.

17.5. No evidence had been proffered to show that the Trustees failed to act upon the advice of the Scheme Actuary.

17.6. The power to determine the amount of the contributions was shared between the Trustees and the Company. The Trustees could not require additional contributions to be paid (above the statutory minimum) unless the Company agreed.

17.7. The Trustees had lodged initial claims in relation to the debt due to the Scheme from the employer under Section 75 of the Pensions Act 1995. However, any recoveries made would be added to the overall Scheme assets, which would transfer to the Pension Protection Fund (PPF). There was no further action which the Trustees could take to seek further funding from the Company.

17.8. The Scheme funding had been based on the premise that the Company would continue to trade but this was consistent with the funding of other schemes and the specific facts of the case.
17.9. The Trustees had taken professional advice with regard to the Scheme investment. That advice was appropriate and had not been ignored by the Trustees.

18. The MG Scheme transferred to the PPF in March 2007. Responsibility for the MG Scheme, therefore, passed to the PPF.

SUBMISSIONS

Mr Atkinson

19. Mr Atkinson submits:

19.1. Prior to March 2003, people who voluntarily elected for redundancy were paid their pension if they were over the age of 50.

19.2. The MG Scheme was deemed to be in surplus therefore it was alright for MG Rover to use the supposed excess to fund their redundancy programme. A similar exercise had taken place under the Rover Group Pension Scheme previously. Therefore his and other members’ funds were depleted before the Stock Market losses.

19.3. On 24 March 2003, he was displaced from his job, along with a number of other employees. Several people over the age of 50 expressed an interest in voluntary redundancy but were told that they had to sign away any claim to an early unreduced pension.

19.4. He had already been selected for redundancy by 16 May 2003, i.e. by the time the Trustees issued the notice to members explaining why they were no longer consenting to early retirement. His redundancy was held back and he was given menial tasks to do.
19.5. His early retirement was stopped because the Company wanted to invest in a design and development programme, but he saw no evidence of this work. The Company just ran a cost cutting exercise.

19.6. The Rules had clearly been changed to deny them benefits previously enjoyed by other members.

19.7. With regard to Rule 56, he did not have a copy of the Rules and did not see Rule 56 until March 2007.

19.8. The reductions in pension for those opting to take early retirement were substantial at 6% per annum. It would have left him with around 17% of his expected income. Even if he had not been eligible to take an unreduced pension, the reduction to his pension, on early retirement, would previously have been significantly less.
19.9. He was made redundant on 15 October 2004. Because he would not sign away his right to complain to the Ombudsman or an Employment Tribunal, his redundancy payment was reduced from £18,000 to £13,500.

Mr Atkinson has submitted a copy of a letter sent to a colleague, on 18 September 2003, concerning the terms upon which his employment was to cease. The attached acceptance form contained the statement,

“I agree to accept that all of my pension benefits become deferred on the date set out in point 1 of this letter. I understand that my deferred benefits are payable from age 65. I understand that if I wish to take my pension early from deferred status the Trustees of the Pension Scheme will be required to give their consent and will apply an appropriate reduction for taking the pension early.”

He has also submitted a Statement of Retirement Options sent to a colleague, on 30 September 2003. The covering letter noted that the quotation had been based on the assumption that retirement was without Company consent.

Mr Atkinson has also submitted a letter sent to him, on 19 October 2004, setting out the terms on which his employment was to be terminated. He was asked to counter-sign the letter and return it. The letter contains the statement,
“I understand that if I wish to take my pension early from deferred status Trustee consent will be required and the Trustees will apply an appropriate reduction for taking the pension early.”

19.10. The Trustees allowed the Company to reduce its contribution. This was clearly the wrong decision in the light of later events. The demise of MG Rover had been widely predicted and the Trustees should have planned for this possibility. The Company had been given little chance of survival by most “pundits” yet the Trustees continued to work on the principle that it would continue to trade.
19.11. A large proportion of the Trustees, were also directors of the Company and so stood to benefit if the Company’s contribution was reduced. There was a conflict of interest in the Finance Director attending a Trustees’ meeting in that capacity.
19.12. The investment strategy is likely to have been influenced by the directors’ desire to reduce the Company’s contributions and this led to unnecessary investment risks being taken. The Trustees’ investment strategy was proven to be disastrously wrong and they did nothing to minimise the Stock Market losses. The Trustees blundered along, hiding behind the advice from HBW and were then unwilling to take corrective action because of the cost to the Company.
On Behalf of the Trustees, ITS and/or the PPF

20. Wragge & Co submit:

Entitlement to Enhanced Early Retirement Benefits

20.1. The early retirement provisions are governed by Rule 56. Rule 56.1(a) makes it clear that immediate early retirement pensions are available to members who have reached the age of 50, with two years’ qualifying service and in circumstances where the Trustees give consent to such a pension being granted.

20.2. Prior to March 2003, the Company had funded the additional cost of early retirements as they occurred. In March 2003, the Company said that it could no longer afford to do so.

20.3. Following the Company’s change of position, the Trustees received actuarial and legal advice to the effect that it was no longer appropriate for them to consent to early receipt of retirement benefits without the provision of additional funding from the Company.

20.4. At the time of Mr Atkinson’s application for an unreduced early retirement pension, the MG Scheme’s funding position was such that to consent to his request would have weakened the security of benefits for remaining active and deferred members.

20.5. The Trustees’ position was communicated to members long before Mr Atkinson was made redundant.
20.6. Mr Atkinson’s complaint that he was treated less fairly than other MG Scheme members is misconceived. The Trustees’ decision is not one that ITS should have reviewed.

20.7. Rule 56 has not been subject to any amendment since the establishment of the MG Scheme.

20.8. Mr Atkinson has not provided any evidence to show that his date of leaving was delayed. In any event, since Rule 56 has not been amended, Mr Atkinson’s complaint, that he was prejudiced by any delay, is misconceived.

Agreement to Previous Early Retirements

20.9. At their meeting on 21 February 2002, on the basis of the Actuary’s analysis of early retirements and redundancy since 1996, the Trustees agreed to adopt a cautious approach to early retirement, at the suggestion of the Actuary. This was based on the assumptions that 10% of members would retire at each age from 60 to 64 and that 0.5% of members would retire each year between ages 50 and 60.

20.10. Portland were asked to notify the Actuary if the number of early retirements exceeded these assumptions.

20.11. At the Trustees’ meeting on 26 November 2002, the Actuary advised that the cost of the recent redundancy exercise was £3.7 million. At the Trustees’ meeting on 9 December 2002, the Trustees were advised that the cost was £3.8 million. They agreed to ask the Company to make payment of this amount.

20.12. Between 9 December 2002 and the following meeting, on 4 March 2003, the cost of the redundancy exercise had increased significantly, to £6 million, due to the increase in the number of members taking redundancy.

20.13. The Trustees took steps to protect the position of the membership by suspending consent to any early retirement requests, except for those already approved, and seeking additional funding from the Company. This additional funding was refused.

20.14. It is correct that early retirement pensions incur additional costs for the MG Scheme, but funding for the additional cost was based on appropriate assumptions. When the incidence of early retirement requests exceeded those assumptions, additional funding was sought from the Company and consent to early retirement was suspended. When additional funding was refused, the Trustees rejected early retirement requests.

20.15. The Trustees did not have the power, under Rule 46, to demand additional contributions from the Company.

Reduction in Employer’s Contributions
20.16. The initial funding review, carried out by the Actuary in May 2001, recommended a Company contribution rate of 7% of pensionable earnings. This represented a reduction in the Company’s budgeted maximum contribution rate of 7.5%, largely as a result of lower price inflation assumptions and securing better life cover terms.

20.17. An interim contribution schedule was drawn up on the basis of a contribution rate of 7%.

20.18. At a meeting on 7 June 2001, the Trustees were informed that the Company had decided to contribute 7.5% until the date of the first actuarial valuation.

20.19. Following the first actuarial valuation, as at 31 December 2001, the Actuary reported that the long-term Company contribution rate, ignoring the past service deficit, was 6.7%. He also advised that the contribution rate based on the MFR was significantly less than 6.7%, because the MG Scheme was, at that time, 139% funded on the MFR basis.
20.20. The Trustees sought agreement from the Company to continue contributions at the rate of 7.5% of pensionable earnings. The Company declined.

20.21. The Trustees did not have the power to demand a higher level of contributions from the Company.

Investment Strategy

20.22. Throughout the life of the MG Scheme, the Trustees had the benefit of advice from professional investment consultants (HBW).

20.23. Following an asset-liability study by HBW, in 2001, and discussions with the Actuary and HBW, the Trustees adopted a long-term investment strategy, including investment in both equities and bonds.

20.24. On the advice of HBW, the Trustees maintained this investment strategy during the downturn in the markets, having been advised that the MG Scheme investments were appropriately positioned for recovery.

20.25. When market conditions became less favourable, HBW advised that a move from equities to bonds would not have a meaningful effect unless the move was significant. Such a move would have increased the long-term cost to the Company, which might have caused the Company to withdraw its support for the MG Scheme.

20.26. In addition, the Trustees had no power to demand additional contributions from the Company.

20.27. The Trustees did not have the power to trigger winding up and, at the relevant time, this would not have allowed sufficient funds to be obtained to buy out the benefits. Any debt triggered by winding up would have been calculated on an MFR basis.

20.28. The Company had expressed a commitment to the MG Scheme and it was reasonable, in the light of this, their limited powers to obtain funding and the advice from HBW, for the Trustees not to transfer a significant proportion of the assets into bonds.

CONCLUSIONS

21. One point to clarify at the outset is that there has been no amendment to the MG Scheme Rules. Rule 56, which provides for early retirement, has always required the consent of the Trustees (as did the Rover Scheme Rules). Mr Atkinson’s assertion that his leaving date was held back whilst the MG Scheme Rules were changed is based, at least in part, on a misunderstanding on his part as to the requirements of those Rules.
22. It would be true to say that the Trustees had been in the habit of agreeing to an immediate pension in those cases where the employer had consented to, or requested, retirement. In fact, Portland were allowed to process a certain number of retirements (based on assumptions agreed with the Actuary) without prior reference to the Trustees, with the decisions being ratified at subsequent Trustees’ meetings. I can imagine that this made the retirement process more efficient for all concerned, but it is a moot point as to whether this strictly conformed with the Rules.

23. Rule 56.4 provides that, where the member is aged 55 or over and retirement is with the consent, or at the request, of the Company, that part of the pension which relates to service transferred from the Rover Scheme will not be reduced. Mr Atkinson did not reach age 55 until 2007. Thus, regardless of any change in the Trustees’ approach, Mr Atkinson was not eligible for an unreduced pension (nor would he have been under the Rover Scheme) prior to being made redundant.
24. Mr Atkinson might have been able to take a reduced pension, with the consent of the Trustees. However, the Trustees decided, in March 2003, that they should not consent to further early retirements from active service without additional funding from the Company. In the circumstances, that was the correct decision. It would not have been appropriate for the Trustees to continue to consent to enhanced retirement terms when they had been advised that, to do so, would jeopardise the security of other members’ benefits.

25. Mr Atkinson has suggested that his leaving date was held back. He has not provided me with any evidence to support this assertion. The date upon which Mr Atkinson’s employment terminated is, for the most part, an employment matter and, as such, not within my remit.

26. Mr Atkinson also suggests that members were asked to sign away their rights to unreduced pensions. As I have explained, there was no absolute entitlement to an unreduced pension in any circumstances, because Rule 56 required the consent of the Trustees. I should also say that the documents that Mr Atkinson has provided for me do not support that assertion. I acknowledge the references to calculations being based on the assumption the retirement is without Company consent, but this does not amount to being asked to sign away a right. It merely makes it clear on what basis the figures have been calculated. Equally, the statement to the effect that the member’s benefits became deferred upon cessation of employment, is a true reflection of the facts. It does not amount to signing away any rights. As to signing away the right to bring a case to me or to a tribunal, Mr Atkinson has not offered any evidence to support this assertion. The difference between the redundancy payment offered for voluntary redundancy and that for compulsory redundancy is an employment matter and not one that I can consider.
27. As I have said, allowing Portland to process retirements, which were later agreed by the Trustees, was arguably not conforming to the requirements of Rule 56.1. It may have been a more efficient approach whilst the MG Scheme was adequately funded to provide for enhanced early retirements, but was not without risk. I acknowledge that the Trustees kept the situation under review, and reacted appropriately when the circumstances changed. The MG Scheme’s funding position deteriorated between 2001 and 2003. The Actuary (when reporting to the Trustees on 4 March 2003) attributed this to an under-performance by the MG Scheme’s assets over the previous 14 months. This situation would have been the same regardless of any decisions concerning enhanced retirements. The enhanced retirements no doubt exacerbated the funding problems, but this is speaking with the benefit of hindsight and they were clearly not the sole (or even the main) cause of the funding problems. Nor could it be said that a different approach to authorising early retirement on the part of the Trustees would have resulted in enhanced early retirement for Mr Atkinson. Rather, it might have been the case that the Trustees took the decision not to consent to early retirement from active status at a slightly earlier date.

28. It is not true to say that the Trustees ‘allowed’ the Company to reduce its contributions. Rule 46 does not provide for the Trustees to set a contribution rate; it must be by agreement with the Employer. Had no agreement been reached, the minimum contribution (at that time) was related to the MFR and the Actuary had advised the Trustees that this would be considerably less than the 6.7% offered. The reason given by MG Rover for not agreeing to the higher contribution rate was that it preferred to invest the funds in the business. This is not an inappropriate decision on the part of a company, which can take its own interests into account as well as those of the members of its pension scheme.
29. Mr Atkinson has suggested that the Trustees adopted an inappropriate investment strategy. The evidence indicates that the Trustees had taken professional investment advice (from HBW) and kept the situation under review. It would be unfair to say that the Trustees “hid behind” the advice from HBW. Wragge & Co say the Trustees received advice to the effect that a significant move from equities into bonds would have increased the cost to the Employers. I am not persuaded that it was inappropriate for the Trustees to take this into account. Mr Atkinson’s comments, as to the influence of the Company directors, is speculative and unsupported by any evidence. It was not inappropriate for the Finance Director to attend a Trustees’ meeting in that capacity in the circumstances. It is not unusual for trustees to also hold positions within the sponsoring company. The minutes made it clear that he was attending in that capacity, which was the correct approach to take.
30. Mr Atkinson suggests that it was inappropriate for the Trustees to treat the Company as an ongoing concern when, as he puts it, the “pundits” considered it had little chance of survival. It is unclear exactly what he expected the Trustees to do. They could not force the Company to pay more by way of contribution and had kept the investment policy under review.

31. Whilst I have considerable sympathy with Mr Atkinson in the situation he finds himself in, I do not find that there was maladministration on the part of the Respondents and I do not uphold his complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

14 March 2008
APPENDIX

Trust Deed and Rules

The MG Scheme

32. The MG Scheme is currently governed by a Definitive Deed dated 2 May 2001. Rule 11 provides:

“Trustee Indemnities and Insurance
11.1 Subject to section 31 {trustees not to be indemnified for fines and civil penalties} and section 33 {investment powers: duty of care} 1995 Act, no Trustee of director of a corporate trustee shall as trustee of the Scheme or in respect of the exercise or purported exercise of or the omission of the exercise of his rights or powers in relation to the Scheme incur any personal responsibility or be liable for anything whatsoever except for breach of trust knowingly and intentionally committed or condoned by him which, at the time of the commission or condonation, the Trustee knew to be a breach of trust.

11.2 The Principal Employer shall both before and after the winding-up of the Scheme indemnify each of the Trustees or director of a corporate Trustee against all or any claims, costs, losses, damages, awards and expenses which he may pay or incur or which may be made or awarded against him as a trustee of the Scheme except for breach of trust knowingly and intentionally committed or condoned by him which, at the time of commission or condonation, the Trustee knew to be a breach of trust to the extent that such claims, costs, losses, damages, awards and expenses cannot for any reason be met out of the Fund or a policy effected under Rule 11.4.
11.3 The indemnity given by the Principal Employer under Rule 11.2 shall continue for the benefit of a former Trustee or former director of a corporate Trustee.

11.4 Subject to Rule 11.5 and section 31 1995 Act, the Trustees may effect any insurance or policy of indemnity in relation to acts or omissions or liabilities of themselves, their servants, agents or other persons (including employees of the Principal Employer) in connection with the Scheme and may pay the premiums for the insurance or policy and any related expenses from the Fund.

11.5 Such insurance or policy shall not require the Trustees or allow the insurer to claim under any indemnity from the Principal Employer to the Trustees in respect of the insured risk.”

33. Rule 46 provides:

“Employer’s Contributions
46.1 Subject to Rule 46.2, 46.3 and 46.4, each Employer shall pay such annual or other contributions to the Fund as the Principal Employer and the Trustees may agree.

46.2 An Employer may by written notice to the Trustees terminate its liability to contribute to the Scheme,

46.3 The rates of contribution payable by each Employer shall not be less than the rates shown in the current Schedule of Contributions applying to it (if any).

46.4 The Employer must pay the contributions shown in the current Schedule of Contributions applying to it (if any) on or before the dates shown in the Schedule of Contributions.”

34. Rule 56 provides:

“Early Retirement
56.1
(a)
A Member may with the consent of the Trustees retire from Service on immediate pension at any time after he reaches age 50 provided that he has at least 2 years’ Qualifying Service.


(b)
A Deferred Pensioner may, with the consent of the Trustees, elect to start receiving his pension at any time between his 50th birthday and his Normal Pension Age.

56.2
Subject to Rule 56.3 the annual rate of the pension mentioned in Rule 56.1(a) shall be calculated under Rule 54 {normal retirement pension} but by reference to Final Pensionable Earnings at termination of his Pensionable Service and his Scale One Service and Scale Two Service at that date and his entitlement as an RGPS Member.
56.3
Subject to Rule 56.4 the pension mentioned in Rule 56.2 will be reduced by the Trustees having taken the advice of the Actuary to take account of early payment.

56.4
Where the Member is aged 55 or over and is retiring from Service with the consent or at the request of his Employer the reduction in Rule 56.3 will not apply to any part of the pension which relates to pensionable service in the Rover Group Pension Scheme.”

Scheme Information

Factsheet

35. MG Rover issued a factsheet announcing the establishment of the MG Scheme. Members were originally told that the MG Scheme would commence on 9 May 2001 and that, as of that date, they would no longer be able to contribute to the Rover Group Pension Scheme (the Rover Scheme). The factsheet included a question and answer section, which included the following:

35.1. “What are the differences from the existing Rover Group Pension Scheme?”, 
“The other main change is in the calculation of benefits on early retirement in respect of service after 9th May 2001. In the new MG Rover Group Pension Scheme, if you retire before age 65 the benefits you earn after 9th May 2001 will be reduced to reflect the longer period over which they are expected to be paid. In the existing Rover Group Pension Scheme there was no reduction if you retired after age 55 with the consent of the Company.”
35.2. “Why have the benefits been changed?”

“Quite simply, it is because of cost. Our new business has a budget to provide pension benefits for employees. The alternative would have been to provide a Money Purchase pension arrangement but we believe this would have resulted in significant disadvantages for employees. The new scheme allows the Company to continue to provide valuable benefits linked to your Final Pensionable Earnings within the pensions budget available.”

35.3. “Should I join the new scheme?”

“Form 9th May 2001, you will no longer be able to contribute to the Rover Group Pension Scheme. If you want to continue to earn benefits which are linked to your pay, and to which the Company is making contributions, you should join the MG Rover Group Pension Scheme …
If you do not join the scheme the Company will not make any contributions to alternative arrangements of your choice, for example, a personal pension. Additionally you will not be able to transfer benefits from the Rover Group Pension Scheme. This means that:

1. your benefits earned to date will no longer be related to your future pay …

2. you will not benefit from preferential early retirement terms in respect of your benefits earned up to 8th May 2001 …”

35.4. “What happens if I decide to transfer my Rover Group Pension Scheme benefits to the new MG Rover Group Pension Scheme
“In addition, if you retire early with the Company’s consent or at the Company’s request after age 55 there will be no reduction in these transferred benefits to reflect the fact that they are being paid earlier.”

35.5. “What happens if I decide not to transfer my Rover Group Pension Scheme benefits to the new scheme?”

“If you have completed at least two years service … you will receive a deferred pension payable from your 65th birthday … Broadly speaking this deferred pension will increase in line with inflation (up to a maximum of 5% a year) …

There are, however, no favourable terms in the existing Rover Group Pension Scheme on early retirement for deferred pensioners. For example, at age 55 your pension could be reduced by as much as 40% … Therefore, if you decide not to transfer your benefits to the new Scheme you will lose the enhanced early retirement terms.”

36. A copy of the booklet “Your Benefits Explained” (see below) was issued with the factsheet. The factsheet was reissued when members were invited to join the MG Scheme with effect from 1 September 2001.
Your Benefits Explained (March 2001)
37. Section 6 deals with “Early and Late Retirement”. It states:

“Early retirement
You may, with the Trustees’ agreement, start to receive your pension at any time on or after your 50th birthday, or earlier if you are retiring due to ill health …

Your pension will be calculated in the same way as at Normal Retirement Date but will be based on your service and Final Pensionable Earnings at your actual retirement date.

Your pension will then be reduced to allow for the earlier date of payment. The amount of reduction is determined by the Trustees acting on actuarial advice, and is reviewed from time to time. The current reductions to your total pension on retirement from service are:


However, if you are retiring with Company consent or at the Company’s request, then your pension transferred in from the Rover Group Pension Scheme … is reduced differently, currently as follows:


The reduction factors are regularly reviewed by the Trustees.”

The Rover Scheme

38. Rule 11 provided for Early Retirement, as follows,

“Early retirement
(a)
If a Member retires from Service before Normal Retirement Date:-

(i) on or after the Member’s 50th birthday, after completing at least two years’ Pensionable Service and if the Trustees and the Principal Employer agree; or

(ii) at any time on account of Ill Health

and the Member is not retiring on account of Serious Ill Health, subject to the requirements of Rule 47 and 48, he will be entitled, if he so chooses within twelve months of his date of retirement, to a yearly pension as an alternative to the benefits under Rule 18 (Deferred pension on leaving Service).

Amount of Early Retirement Pension
(b)
The Early Retirement Pension for a Member to whom sub-rule (a) of this Rule applies and who retired before 1st July 1995 will be of an amount calculated under Rule 10 but reduced, if the Member retired before his 60th birthday, by the amount which the Trustees decide in accordance with the advice of the Actuary.

Early Retirement Pension with company’s consent
(c)
Where the Principal Employer agrees to the payment of an Early Retirement Pension … the Early Retirement Pension will be of an amount calculated under Rule 10 (Pension on retirement at Normal retirement Date) reduced by an amount decided by the Trustees in accordance with the advice of the Actuary provided that:-

(i)
if the Member has not reached age 55 years at the date on which he retires, the reduction for early payment will only take into account the period until his 55th birthday;

(ii)
if the Member is aged 55 years or more at the date on which he retires, no reduction will be applied; and

(iii)
if the Member is aged 60 years or more at the date on which he retires, a Bridging Pension will be payable to the Member in addition to the Early Retirement Pension.

Early retirement at company’s request
(d)
The Early retirement Pension for a Member to whom sub-rule (a) of this Rule applies and who retires … at the request of the Principal Employer (which includes the Member taking voluntary redundancy) will be of an amount calculated under Rule 10 (Pension on retirement at Normal retirement Date) reduced by am amount decided by the Trustees in accordance with the advice of the Actuary provided that:-

(i)
if the Member has not reached age 55 years at the date on which he retires, the reduction for early payment will only take into account the period until his 55th birthday;

(ii)
if the Member is aged 55 years or more at the date on which he retires, no reduction will be applied; and

(iii) a Bridging Pension will be payable to the Member in addition to the Early Retirement Pension

provided also that this sub-rule will not apply if the Member elects to take an Early Retirement Pension more than twelve months after the date of his leaving Service when his  benefits will be calculated in accordance with Rule 18 (Deferred Member’s entitlement).”

Age:	65	64	63 	… 	59	…	54	…





Reduction:	0% 4% 8% 	…	24%	…	43%	…





Age:	65 to 55	54 …





Reduction:	0%		6% …
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