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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr S Whiteside

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondent
	:
	Croydon Council (Croydon)


MATTERS FOR DETERMINATION 

1. Mr Whiteside complains that Croydon’s handling:

1.1. of his application for early retirement on medical grounds was perverse and unfair.
1.2. of his complaint through its Internal Dispute Resolution Procedure (IDRP) was perverse and unfair.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
REGULATIONS

3.
Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) provides:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
The pension and grant are payable immediately.

(5)
In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

  
"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

4.
Regulation 31 provides for early payment of deferred retirement benefits as follows:

“(6)
If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a)
he may elect to receive payment of the retirement benefits immediately, whatever his age, …”

5.
Regulation 97 deals with first instance decisions and provides:

(1) “Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation. …”
(9)
“Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.”
(9A)
“The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme or any other party in relation to the same case. Ill- health …”

6.
Regulation 99 under the heading of “Appointment of persons to resolve disputes”,
states that:

“Each administering authority must appoint a panel of persons they consider to be suitably qualified for the purpose of resolving disagreements in respect of which an application is made under Regulation 100 in cases where they are the appropriate administering authority.

Persons appointed under paragraph (1) are “appointed persons””.

7.
Regulation 100 under the heading “Right to apply to person to decide the disagreement.”

“(1)Where there is a disagreement about a matter in relation to the Scheme between a member or an alternative applicant and a Scheme employer, the member or, as the case may be, the alternative applicant may apply to-

(a)
the person specified under regulation 98(5)(c) to decide the disagreement; or

(b)
the appropriate administering authority for them to refer the disagreement to a person to decide.”
MATERIAL FACTS

3. Mr Whiteside was born on 10 June 1953.
4. He was employed by Croydon from 4 September 1989 until 8 March 2006 as a Principal Planning Officer. He was a member of the LGPS during his service with Croydon.
5. On 23 September 2004, Mr Whiteside referred himself to Croydon’s Occupational Health Department (OHD). The OHD Medical Interview notes state: “Difficult personal circumstances over the past few years now resolving somewhat. Stress being caused by management/organisational issues”.  Mr Whiteside went on sick leave on 11 October 2004 suffering from anxiety and depression. He did not return to work.
6. The OHD wrote to Mr Whiteside’s GP on 14 October 2004, asking for a report on his medical condition. The letter explained that Mr Whiteside was employed at Croydon as an urban designer and asked whether he had any disability or health concerns that may affect his ability to carry out this post and maintain an acceptable level of attendance.
7. Mr Whiteside’s GP responded on 19 October 2004, saying that Mr Whiteside was complaining of anxiety and panic attacks that he felt were caused by the amount of work he was having to undertake. The GP said that Mr Whiteside felt he could not go on under the present circumstances at work and commented that a number of other employees were absent with stress. The GP confirmed that Mr Whiteside was otherwise in good physical health and not taking any medication and did not have any other disabilities or health concerns that would affect his attendance at work. 
8. Mr Whiteside continued to be reviewed by the OHD. Dr Goundry, one of Croydon’s Occupational Health Physicians, provided a report to the HR department on 1 December 2004. The report stated:

“…I note that he suffered a “breakdown” in 1999 due to a combination of work and domestic difficulties. These domestic difficulties have continued to some extent but Mr Whiteside feels that the primary cause for his current absence is his working situation. He feels that there are many management issues which need to be addressed as well as his heavy workload. He tells me that his colleagues have been affected by the stress levels within the team also. He is still clearly affected by his symptoms, despite some improvement during his absence and I do not feel he is yet fit to return to work. I would suggest that a meeting is arranged in late December, week commencing 20 December, in order to discuss Steven’s return to work. At that time Steven would like to present a written list of issues which he feels need addressing to assist him in his return to work. These are management issues.  

I would suggest Steven returns to work after the Christmas break on 4th January 2005. At this time he should return on a phased basis…”  

9. There followed extended correspondence between Mr Whiteside and Croydon’s HR department regarding his return to work. However, the issues raised by Mr Whiteside were not resolved to his satisfaction and he did not return to work. 
10. As a result of his continuing anxiety and depression, Mr Whiteside’s GP referred him to Croydon Mental Health Services. Dr Khan, a Senior House Officer to Dr M Bernardt, a Consultant Psychiatrist, saw Mr Whiteside on 30 August 2005. His report, dated 5 September 2005, gave a summary of Mr Whiteside’s current condition but did not comment as regards the permanency of his condition or his ability to work.  
11. On 12 September 2005, the OHD wrote to Mr Whiteside’s GP asking for a further report on Mr Whiteside’s condition. 
12. Mr Whiteside continued to be reviewed by Croydon Mental Health Services and was seen again by another Senior House Officer to Dr M Bernardt, on 6 October 2005. His report, dated 10 October 2005, concluded that “he has ongoing depression which has been precipitated by stresses at work …My plan is to continue with Venlafaxine 75mgs XL which was prescribed by my predecessor…”
13. On 10 October 2005, Mr Whiteside’s GP responded to the OHD’s letter of 12 September 2005 enclosing a copy of Mr Whiteside’s psychiatric assessment. His letter concluded: 

“…As you say in your letter he attributes his illness to management issues. He feels that if he returns to work he will be farmed out to another inappropriate project. His stigma as a troublemaker with management will go with him and he will once again become sidelined on that project and eventually made redundant. He feels he is in a no win situation with the Council.  

Since meeting with [HR] and [Line Manager], Mr Whiteside was given the impression that things would not change and his only option was to leave. Would he be a candidate for early retirement on medical grounds?” 

14. Mr Whiteside’s case was referred to Dr Burling, another of Croydon’s Occupational Health Physicians. Dr Burling considered the psychiatric assessments dated 5 September and 10 October 2005, and the letter from Mr Whiteside’s GP dated 10 October 2005. Dr Burling concluded in her report dated 3 November 2005:

“…Mr Whiteside’s diagnosis is complicated depression for which he is having appropriate treatment and support. Both the Consultant and the General Practitioner have the impression that work issues have made a significant contribution to the development of this illness. …

The General Practitioner says that Mr Whiteside is concerned that the work situation would not change and enquires about the possibility of retirement on the grounds of ill health…

Mr Whiteside would benefit from a phased return, but we would need to see him to work out the details…”  

15. Croydon invited Mr Whiteside to attend a meeting on 8 November 2005 with his line manager and a representative from Croydon’s HR department to discuss his continuing long-term sickness absence. Mr Whiteside was unable to attend but the meeting went ahead in his absence. 
16. On 16 November 2005, Croydon wrote to Mr Whiteside to confirm the outcome of the meeting. The letter summarised a proposed return to work programme and addressed issues raised by Mr Whiteside about his working conditions. The letter also advised that his request for early retirement on ill health grounds would be referred to the OHD who would contact him. The letter concluded that, in view of the length of his sickness absence and the advice received from the OHD, it was considered necessary to move to the formal stage of the sickness absence procedure. 
17. On 21 November 2005, Mr Whiteside was referred to the OHD to assess his eligibility for ill health retirement. The draft referral form shows that his management responsibilities were “high”. This was subsequently amended into a final version showing management responsibilities as “medium”. The finalised version of the form states “we would like advice as to whether he would be eligible for ill health retirement” and asked, amongst other things, the following questions:
· What is the likely date of return to work?

· Are there any implications with regard to on-going treatment or continued support?

· If temporary or permanent redeployment is recommended on health grounds, what tasks do you advise should be avoided or included in the job?

18. Mr Whiteside was invited to attend a formal sickness review meeting on 6 December 2005, and to see the OHD on 15 December 2005. However, on 3 December 2005, Mr Whiteside wrote to Croydon saying that he felt unable to attend the meeting of 6 December 2005 and, on 8 December 2005, he wrote to the OHD declining to meet, saying he did not feel able to enter the building where Croydon Council was located. He requested that the OHD make a home visit or review his condition without an examination. 
19. On 12 December 2005, Croydon wrote to Mr Whiteside confirming the outcome of the first formal review meeting held on 6 December 2005.  The letter confirmed that, in light of the evidence submitted by Mr Whiteside, and others, there would be no merit in his returning to his current role and, therefore, advice was being sought regarding the option of redeployment on medical grounds. The second sickness absence review meeting was set for the end of January 2006. 
20. Mr Whiteside responded to Croydon on 14 December 2005. In his letter he reiterated the reasons why he did not wish to return to his current and role and requested that the second sickness absence review be brought forward. 
21. On 20 December 2005, Croydon wrote to Mr Whiteside saying:

“…My priority is to help you return to work. You have clearly stated that you do not wish to return to the Urban Design team in which case your future employment with the Council will be elsewhere and in some other capacity, if this can be achieved through re-deployment.

In order to progress matters I urge you to contact Occupational Health for a consultation with a doctor, to take place as soon as possible. It was unfortunate you felt unable to attend your appointment on 15 December with Dr Burling as an expert medical opinion is needed on my suggestion that a medical redeployment could be a way forward. An Occupational Health Doctor’s opinion will also be required for you to pursue an application for retirement on grounds of ill health. …”

22. On 22 December 2005, Mr Whiteside wrote to Croydon saying that key to the decisions regarding redeployment and eligibility for retirement on grounds of ill health was an accurate job description. He said it was imperative that his role was clearly defined, agreed and given to the OHP as soon as possible.
23. Mr Whiteside was examined by Dr Fyvie on 9 January 2006. Dr Fyvie was at the time employed by Croydon as a locum to cover the maternity leave of one of its regular Occupational Health Physicians. At the meeting, Mr Whiteside handed Dr Fyvie a written statement about his employment with Croydon, and the various tasks he had previously been expected to undertake, and which he now no longer felt confident to manage. In the statement, he said that his job description had never been an accurate representation of his role and had never been updated. Following the meeting, Mr Whiteside wrote to Croydon saying he was disappointed to see that Dr Fyvie had only been provided with the referral form from the HR department, and that Dr Fyvie had been unaware that he was seeking early retirement on medical grounds.
24. Dr Fyvie’s report, dated 9 January 2006, concluded that, while Mr Whiteside was incapable of doing his own job, he was capable of undertaking a clearly defined role compatible with his skills and abilities and, therefore, his application for ill health retirement was not supported.
25. On 23 January 2006, Mr Whiteside wrote to Croydon saying that he was not well enough to attend the second sickness absence review meeting, scheduled for 1 February 2006. In his letter Mr Whiteside asked how Dr Fyvie had been able to arrive at the conclusions he had when his contracted work and duties had not been defined. The letter confirmed that he had requested from OHD and HR details of the procedures used when dealing with ill-health applications.
26. Croydon’s OHD responded on 24 January 2006, saying that an outline of Occupational Health aims and standards was available on the Faculty of Medicine’s website.. 
27. On 25 January 2006, Croydon wrote to Mr Whiteside saying:

“Dr Fyvie’s opinion is that you are capable of undertaking some work. It is therefore important that you attend the Review meeting on Wednesday 1 February, so that we can discuss a phased return to work in a more structured role, as suggested by Dr Fyvie. I am happy to discuss at this meeting changes to your job description. …”

28. Mr Whiteside advised Croydon, by letter dated 26 January 2006, that he was not well enough to attend the meeting scheduled for 1 February. In his letter he said, “in case my various discussions have not been interpreted as a formal request for retirement on the grounds of ill health could you please accept this as the same. I still await copies of the Council’s procedures for dealing with such requests under the Local Government Pension Scheme”.
29. On 2 February 2006, Croydon wrote to Mr Whiteside confirming the outcome of the second formal review meeting.  The letter confirmed that Dr Fyvie’s opinion was consistent with Dr Goundry’s earlier report, dated 1 December 2004, saying that Mr Whiteside could return to work on a phased basis. Thus, as there was no underlying medical condition to justify his absence, the issue should be treated as a matter of performance and capability. The letter set out details of Mr Whiteside’s proposed work programme and confirmed that the final period of absence review would conclude on 10 March 2006, by which time it was expected that Mr Whiteside would have attended a meeting with his line manager to be briefed on his return to work. 
30. On 7 February 2006, Mr Whiteside advised Croydon’s Pensions Manager that he was unhappy with the way his request for early retirement on medical grounds had been handled.
31. On 13 February 2006, Mr Whiteside complained under Stage 1 of the IDRP on the following grounds:
1. He had been given no clear indication of how he should progress his ill health retirement application.

2. Croydon had not provided all the appropriate information to the OHD who, in turn, had not passed it on to their medical advisers. 

3. The OHD had not been in a position to properly assess the potential affects on his health of a return to his former role, because that role had not been adequately defined.     

32. On 21 February 2006, Dr Cottam, another Senior House Officer to Dr M Bernardt, wrote to Croydon saying:
“While Mr Whiteside’s mood has stabilised on his current medication I would not like to jeopardise his mental health by recommending that he return to work at Croydon Council in the foreseeable future. …

Whilst it is not possible to predict the precise course of Mr Whiteside’s illness in the future it is clear that returning to work at Croydon Council would exacerbate his symptoms.”

33. Mr Whiteside tendered his resignation on 8 March 2006.

34. On 31 March 2006, Croydon wrote to Mr Whiteside saying that they were unable to formally determine his appeal against the decision not to award ill-health retirement as, at the time his appeal was submitted, he was still employed by Croydon. The letter stated that the LGPS Regulations only allow an appeal to be determined where the applicant has been dismissed or left service. The letter concluded that as, subsequent to the appeal, Mr Whiteside had resigned from Croydon, it would be necessary for him to formally indicate in writing whether he wished his appeal to continue and confirm whether he wished to provide any further evidence.
35. On 13 April 2006, Mr Whiteside responded to Croydon’s letter asking where in the Regulations it stated that an appeal could only be determined after an applicant had left employment. Between 13 April 2006 and 5 May 2006, there followed a series of emails between Mr Whiteside and Croydon, regarding Mr Whiteside’s right to have his appeal considered whilst still in employment. 
36. On 16 May 2006, Mr Whiteside applied for early payment of his deferred benefits on grounds of ill health under Regulation 31. 
37. On 26 May 2006, the OHD wrote to Mr Whiteside as follows:

“…I am assuming that you wish me to refer you for an independent opinion regarding your eligibility for retirement on the grounds of Permanent Ill Health…

On reviewing the notes, I do not believe you have undergone independent assessment previously, you have been seen by Dr Andrew Fyvie…who was simply asked whether he felt you might be eligible fore (sic) retirement as part of the normal HR process and, at that time he thought you did not. …”     

38. Mr Whiteside responded on 1 June 2006, saying that he did wish to be referred for an independent opinion.
39. On 2 August 2006, Mr Whiteside was referred to Capita Health Solutions (Capita). In the letter of referral, which confirmed that Mr Whiteside was employed by Croydon as a Principal Landscape Architect, Dr Goundry requested that Mr Whiteside be assessed for retirement on the grounds of permanent ill health under the Regulations. 
40. On 14 August 2006, Mr Whiteside wrote to the OHD requesting confirmation of when he would be referred to an independent assessor in connection with his application for payment of his deferred benefits.
41. The OHD responded on 25 August 2006 saying that his notes had been passed to Capita. 
42. Mr Whiteside was examined by Dr Assoufi, one of Capita’s Occupational Health Physicians, on 25 September 2006. 
43. On 6 October 2006, Dr Assoufi provided a report for Dr Ryan, an independent medical assessor with Capita, and requested that he assess Mr Whiteside for retirement according to the criteria of the Civil Service Pension Scheme [my emphasis].
44. Dr Ryan considered the report dated 21 February 2006 from Dr Cottam, the report dated 9 January 2006 from Dr Fyvie, the letter of referral from Dr Goundry dated 2 August 2006 and Mr Whiteside’s occupational health records. Dr Ryan completed a form headed “Medical Retirement and EPPA Justification” giving details of his findings. Entered in the box headed “Pension Scheme”, were the words “Assume Classic”. The summary indicated that Mr Whiteside was currently unfit to work but that he did not have a permanent condition.
45. On 17 October 2006, Dr Ryan, certified that Mr Whiteside was not permanently incapable of discharging efficiently the duties of his employment. The heading of the certificate stated that certification was in respect of the Local Government Pension Scheme for a current employee. 
46. Mr Whiteside was advised of the decision by way of a letter from the OHD dated 25 October 2006. 
47. On 29 October 2006, Mr Whiteside wrote to the OHD requesting a copy of the Certificate signed by Dr Ryan, and the covering letter from Capita. He also asked, amongst other things, whether he should take the letter as the ‘initial decision’ in respect of his application, and requested clarification of what other information, other than his medical files, had been provided by Croydon to Capita.   
48. The documents were sent to Mr Whiteside on 31 October 2006. Mr Whiteside responded on 3 November 2006 saying that, despite his efforts to ensure otherwise, there was nothing contained in the documentation to suggest that Capita had been provided with, or had asked for, any factual information regarding the duties of his former employment.
49. On 8 November 2006, the OHD responded to Mr Whiteside’s letter of 29 October 2006. Their letter confirmed, amongst other matters, that all of his occupational health records had been submitted to Capita, and that, whilst the decision made on 17 October 2006 was not an initial decision, Mr Whiteside did have the opportunity to appeal against that decision. 
50. On 21 November 2006, Mr Whiteside complained to the OHD that the “initial” decision appeared to have been taken by the OHD rather than the employing authority.
51. On 22 November 2006, Mr Whiteside instigated Stage 1 of the IDRP on the grounds that Croydon had refused early payment of his deferred benefits on medical grounds.  
52. There followed a series of correspondence between Mr Whiteside and the OHD in which Mr Whiteside requested details of the information given to Capita. In the meantime, Mr Whiteside complained to Capita about the conduct of Drs Assoufi and Ryan, and to the South London and Maudsley Foundation NHS Trust about Dr Fyvie.
53. On 11 April 2007, Mr Whiteside withdrew the Stage 1 IDRP complaint, about Croydon’s refusal to award early payment of deferred benefits on grounds of ill health, which he had made on 22 November 2006. 
54. On 12 April 2007, Mr Whiteside wrote to Croydon again applying for immediate payment of his deferred benefits under Regulation 31. Mr Whiteside’s application was considered by Dr Iqbal who, in his report dated 18 June 2007, stated: 

“…In reaching a conclusion I am mindful of Mr Whiteside’s previous job description, which is contained in the records and described as Principal Urban Designer, and I have noted that this job entails a combination of advisory work, strategic planning and coordination and managerial responsibility, together with some technical expertise. …” 

55. Mr Whiteside’s application for payment of his deferred benefits was subsequently rejected.
56. On 19 July 2007, Mr Whiteside wrote to Dr Fyvie, asking him to confirm that he held qualifications in occupational health and mental health care and that he could describe himself as an occupational physician (D.Occ.Med or AFOM) according to the Faculty of Occupational Medicine. 
57. Dr Fyvie responded on 23 July 2007 as follows:
“I confirm that I do not hold any of the post graduate qualifications to which you refer in your letter in either mental health care or occupational medicine. I have always tried to refer to myself as an occupational medical adviser rather than an occupational physician. I undertook training in occupational medicine in 1989/90 and since then I have worked more or less full time in the occupational health field.”  

58. Mr Whiteside has provided several different copies of the ill health retirement referral form. One, dated 21 November 2005, shows his management responsibilities as “high” and others his management responsibilities as “medium”.   

SUBMISSIONS

59. Mr Whiteside submits:
59.1. He was poorly advised about the application process for payment of his benefits under Regulation 27 by Croydon. The handling of his application for early retirement on medical grounds was “perverse and unfair”. 

59.2. His line manager unfairly influenced the outcome of assessments undertaken by the OHD by failing to provide clear, detailed and factual information regarding his former duties and working environment. 

59.3. His line manager and the HR department secretly altered the referral form, dated 21 November 2005, to show the responsibilities and requirements of his job as lower than they were.

59.4. Croydon failed to ensure that the doctors undertaking the occupational health assessments were appropriately qualified to provide valid opinions, or that they were fully acquainted with the relevant criteria. None of Croydon’s occupational health physicians met the ‘physician’ or ‘specialist’ criteria laid down by the Faculty of Occupational Medicine or the General Medical Council. 

59.5. The decision taken on 2 February 2006, that he was fit to return to work, constituted a breach of Regulations 98(2), (4) and (5).  The decision was also made without having first obtained a certificate. Croydon lacks a proper knowledge of the Regulations or deliberately and perversely misinterprets them as highlighted by its assertion that the decision was made by those who are medically qualified to make such recommendations. 

59.6. He was misadvised about the IDRP process by Croydon. 

59.7. The time taken by Croydon in determining how his complaint should be handled suggests a lack of knowledge of the IDRP and a lack of any approved procedure. 

59.8. Croydon deliberately misinterpreted his complaint as an appeal against the decision (non payment of pension) as opposed to how the request had been considered (maladministration), in order to delay proceedings. According to Regulation 100, he had a right to apply to an appointed person where there was a disagreement about a matter in relation to the LGPS between himself and Croydon. His employment status should not have been a bar to an application under Regulation 100. 

59.9. Croydon failed to properly differentiate between the employment and pension aspects of the case, and therefore the pension team’s handling of the complaint through the IDRP was perverse and unfair. 

60. Croydon submits:
65.1 Mr Whiteside was subject to all the processes that any employee in his situation would have been, with guidance and advice being sought throughout the process from medically qualified and experienced staff specialising in occupational health.

65.2 Mr Whiteside was in constant written - letter and email – correspondence with various operational managers within his line management structure and representatives from the HR department on all aspects of his continuous sickness absence from 4 October 2004 to 8th March 2006.  On each occasion he raised specific requests, appropriate guidance and advice was given and measures taken.

65.3 It denies undertaking anything “secretly” - there was a draft medical referral which was subsequently amended into a finalised version following an operational management review of the level of management expected of the role.

65.4 The medical opinion provided was that Mr Whiteside was insufficiently ill to qualify for ill health retirement. The consistent advice was that Mr Whiteside had managerial issues that needed to be resolved through dialogue with his managers.

65.5 If there had been any shortcomings in relation to information about Mr Whiteside’s job, which there were not, they would have been brought to light within the context of the discussion that takes place between the employee and the occupational health physician. 

65.6 Mr Whiteside has not provided any specific evidence to support his allegation that the doctors undertaking the occupational health assessments were not qualified to provide valid opinions or that they were not fully acquainted with the relevant criteria. 

65.7 It took all reasonable steps to ascertain the health status of Mr Whiteside. 

65.8 It did not act perversely or unfairly in relation to the manner in which it dealt with Mr Whiteside’s complaint under the IDRP. Nor did it fail to differentiate between the employment and pension aspects of Mr Whiteside’s case. 

CONCLUSIONS

61. In order to be entitled to a pension under Regulation 27, Mr Whiteside had to be permanently incapable of discharging efficiently the duties of his employment, or comparable employment, because of ill-health or infirmity of mind or body.  ‘Permanently’ is defined as until, at the earliest, his 65th birthday.  The decision as to whether Mr Whiteside met these requirements fell to his employer (Croydon) in the first instance.
62. Before making such a decision, Croydon needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The practitioner who so certifies has to be “independent” in the terms set out in Regulation 97(9A). The independent medical assessor, who assessed Mr Whiteside’s eligibility for a pension under Regulation 27, was Dr Ryan who was employed by Capita. I am satisfied that Dr Ryan is independent of Croydon and met the qualifying criteria.
63. Mr Whiteside submits that it would seem reasonable to expect occupational health doctors employed by employers to hold the same qualifications as an independent medical adviser who is asked to certificate. He contends that, as Dr Fyvie had no qualifications in occupational medicine, he should not have taken the decision on 2 February 2006.  In fact, Dr Fyvie made no “decision”, rather, he gave his opinion in his report dated 9 January 2006. That opinion was then considered by Croydon at the Review meeting held on 26 January 2006 following which, Croydon gave its decision on 2 February 2006.  Insofar as Dr Fyvie’s qualifications are concerned, the Regulations specify the qualifications required by the independent medical adviser who makes the certification but do not go as far as setting down such requirements for the medical professionals employed by Croydon in its occupational health department.  . It is notable that, although Dr Fyvie says he has not obtained the level of qualification that Mr Whiteside believes he should have, he is a qualified medical professional who has worked in the occupational health field for some 18 years. Mr Whiteside also points out that Dr Fyvie was not a trained specialist in mental health care. I would not necessarily expect an occupational health physician to be a trained specialist in any particular area of medicine, other than occupational health. Occupational Health Physician’s are employed to aid the employer in managing sickness absence, assist employees in returning to work or, if appropriate, to recommend employees for ill-health early retirement, having regard for the information provided by consultants, specialists and GPs. 
64. At the time Mr Whiteside’s application was first considered, Dr Ryan had before him Mr Whiteside’s occupational health records, the report from Dr Cottam, dated 21 February 2006, and the report from Dr Fyvie dated 9 January 2006. It is clear that each of the physicians accepts that Mr Whiteside is suffering from a depressive illness, although there was a difference in opinion as to his prognosis. Dr Cottam expressed a view that Mr Whiteside would not be able to return to work at Croydon for the foreseeable future, but made no comment as to comparable employment or permanency. Dr Fyvie and the other occupational health physicians felt, however, that Mr Whiteside would benefit from a phased return to work. Dr Ryan reached the conclusion that Mr Whiteside was not permanently incapable of discharging efficiently the duties of his employment. 
65. However, there must be some doubt about the basis for Dr Ryan’s conclusion as it is unclear whether he was applying the correct criteria. Albeit that he completed the correct certificate that Mr Whiteside would have needed in order to be entitled to ill health early retirement under the LGPS, both Dr Ryan and Dr Assoufi made clear reference to the Civil Service Pension Scheme, of which Mr Whiteside was not a member. This anomaly was not recognised by Croydon, who should have sought explicit confirmation that the correct criteria had been applied to Mr Whiteside’s application before making its decision. This failure and the apparent confusion as to which scheme’s rules were relevant amounts to maladministration.
66. Mr Whiteside contends that the time taken by Croydon to determine how his complaint should be handled suggests a lack of knowledge of the IDRP and a lack of any approved procedure. Mr Whiteside has not provided any evidence to substantiate his argument that there was any delay. Nor am I convinced that Croydon displayed a lack of knowledge of the IDRP. Mr Whiteside had the correct forms to complete and was clearly aware of how the process worked. 
67. Mr Whiteside argues that he was misadvised about the IDRP process when Croydon told him that he was not able to appeal the decision of 2 February 2006 until after he had left its employment. He says that being in employment is not a bar to raising a complaint under the IDRP, a point I entirely agree with. IDRP, however, is a process for raising a complaint where there is a disagreement between the member and the managers in relation to the LGPS. The decision of 2 February 2006 was an employment matter and was not in relation to the LGPS. It was about Mr Whiteside’s capability to carry out the duties of his employment and it was that decision which he was told he could not appeal against until after he had left Croydon’s employment. It follows therefore that this decision did not breach any of the LGPS Regulations.    
68. Mr Whiteside contends that Croydon have not had proper regard to his ability to carry out his current duties or anything comparable within his employing authority. He says that they have failed to provide clear, detailed and factual information regarding his former duties and working environment. Mr Whiteside’s job description was available by the time of Dr Iqbal’s report, in June 2007, and there is no evidence to suggest that it was not available earlier, nor is there any evidence to suggest that Croydon did not consider his ability to carry out his duties. 
69. Mr Whiteside says that the job description used was misleading when new in 1989, and out of date by 2004. If that is the case, I would have expected Mr Whiteside at some point in the intervening 15 years to have brought the alleged inadequacies of his job description to the attention of his employers. However, the question of an inadequate job description is clearly a matter between the employer and employee and thus does not fall within my remit.  
70. Mr Whiteside suggests that his line manager and the HR department secretly altered the referral form, dated 21 November 2005, to show the responsibilities and requirements of his job as lower than they were. Whilst it is not wholly satisfactory to have several versions of the referral form displaying different information, Croydon has provided a perfectly reasonable explanation which I accept. And I do not believe in the circumstances that this made any difference to the outcome. 
71. However, the maladministration identified in paragraph 69 above clearly represents a procedural flaw in the decision making process. Whilst it may well be that the flaw did not affect the final decision, I consider that it would be unsafe to proceed on that assumption, and that the matter should be remitted to Croydon to consider afresh, ensuring that there is no confusion as to which scheme’s criteria are relevant.   
DIRECTION

72. Within 56 days of the date of this Determination, Croydon shall reconsider Mr Whiteside’s application for payment of benefits under Regulation 27 and within 14 days of that reconsideration inform Mr Whiteside of its decision. 
CHARLIE GORDON

Deputy Pensions Ombudsman

12 May 2008
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