R00202


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs J Sermon

	Scheme
	:
	Civil Service Injury Benefit Scheme (the Scheme)

	Respondents
	:
	1. Ministry of Defence (MoD)
2. MoD Pay & Personnel Agency (Agency)

3. Civil Service Pensions (CSP) 


MATTERS FOR DETERMINATION 

1. Mrs Sermon disagrees with the decision made by the MoD, the Agency and CSP not to award her an injury benefit on the grounds that her injury is not assessed as a qualifying injury. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
PROVISIONS OF THE SCHEME

3. The qualifying conditions for the payment of injury benefits are set out under rule 1.3 of the rules to the Scheme (the Rules), which provides:

“1.3 Except as provided under rule 1.11 benefits in accordance with the provisions of this part may be paid to any person to whom the part applies and

(i) who suffers an injury in the course of official duty, provided that such injury is wholly or mainly attributable to the nature of the duty; or

(ii) who suffers an injury other than in the course of official duty as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom the scheme applies; or
(iii) who contracts a disease to which he is exposed wholly or mainly by the nature of his duty; or
(iv) who, having been recruited in the United Kingdom, is injured while in an area outside the United Kingdom for the purposes of his employment by an injury which is directly attributable to the existence in or near that area of a state of war, revolution, or serious and widespread internal disturbance, or is a direct result of deliberate acts of the local population or of sporadic political disturbances; or
(v) who, having been recruited in the United Kingdom, but as a result of having been employed outside the United Kingdom suffers an aggravation of a disease from which he is already suffering, being a aggravation to which he was exposed because of his duty outside the United Kingdom:
except that benefits will not be payable if the said injury or disease, or aggravation, is wholly or mainly due to or is seriously aggravated by his own serious and culpable negligence or misconduct.”

MATERIAL FACTS

4. Mrs Sermon joined the MoD on 2 May 1989. On 22 October 2003 she went on sick leave with a repetitive strain injury (RSI). 
5. On 9 February 2004, Mrs Sermon completed a MoD form 1092 reporting an injury at work under the Scheme.  On the form she explained that, due to staff cuts from April 2003, her workload, involving repetitive computer work and dealing with telephone queries, had increased substantially.  She described her injury as:

“Tennis elbow, golf elbow, acute pain in left arm. Inability to drive, use a computer or telephone. Loss of feeling in two fingers of left hand.”  
6. Mrs Sermon’s line manager completed section B of the form 1092 stating:

“The staff cut which removed Mrs Sermon’s clerical support may well have contributed to her condition. Her job is extremely busy, and in recognition of this minor tasks were removed to another E2 post. Additionally, she was given aide by another E1 to alleviate some of the repetitive computer work, but this help was limited due to the overall volume of work on the group.”

7. The role of the scheme administrator for the MoD is undertaken by the Agency. All cases involving work related stress, depression or mental illness and musculo-skeletal problems are referred to the BMI Health Services (BMI) (the medical advisers on all such matters) for medical advice and the Agency accept or turn down a claim for a qualifying injury in the light of that advice.

8. On 25 March 2004, the Agency referred Mrs Sermon to BMI for advice about her application for an injury benefit under the Scheme. 
9. On 20 April 2004, Mrs Sermon returned to work on a part-time basis.

10. Dr Khan of BMI wrote to the Agency on 16 June 2004 as follows:

“”Your submission letter states that she has been continuously absent from work since 22 October 2003 with RSI/tennis elbow. She claims that this was caused by overuse of her upper limb at work.

We have received a report from her general practitioner. This lady first presented with symptoms in her elbow on 22 October 2003. She has stated to her doctor at the time that she works as a Secretary. Investigations performed in November 2003 showed the existence of degenerative changes in her elbow. In light of the pattern of her symptoms, the general practitioner suggests her symptoms are due largely to the underlying degenerative changes and therefore her occupation probably exacerbated her symptoms. Her normal job activities are unlikely to have been the sole cause of the degenerative changes seen in her elbow.

On the basis of the evidence given, I am unable to establish that her symptoms are wholly or mainly due to a qualifying injury. Her application cannot be supported on this basis and I enclose a certificate confirming this.”   

11. On 28 June 2004, Mrs Sermon was informed in writing by the MoD’s personnel department that her papers had been assessed by the Agency and she did not satisfy the qualifying conditions for a benefit under the Scheme.
12. Mrs Sermon appealed against the decision that she did not satisfy the qualifying conditions and the matter was dealt with under stage one of the Scheme’s internal dispute resolution (IDR) procedures. 

13. In November 2004, the Agency wrote to BMI for advice with regard to Mrs Sermon’s appeal.  BMI responded to the Agency on 24 November 2004 stating:

“A report was received from a general practitioner, dated 25 May 2004. It was this report that Dr Khan used in his determination. The report clearly shows that Mrs Sermon has arthritis of her elbow. Clearly the criterion of wholly attributable is not met. It is also necessary to consider Mrs Sermon’s case under the mainly attributable criterion. I do not believe that this criterion is met either. Whilst Mrs Sermon’s symptoms may have been exacerbated by her work, I do not believe that the exacerbation is greater than fifty per cent, in which case the criterion of mainly attributable is not met.

Mrs Sermon appears to have informed the Welfare Officer that she has a neck problem. She presents no evidence that “the repetitive nature of her job has caused the neck injury”.

Arthritis of the neck is common in people of Mrs Sermon’s age. You are correct in stating that neck problems can cause pain in the arms. However, there is clear radiographic evidence that Mrs Sermon’s elbow problems arise from arthritis in her elbow, and as I have no evidence that Mrs Sermon has a neck problem, I cannot be persuaded that a qualifying injury has occurred.”
14. The Agency rejected Mrs Sermon’s appeal under stage one of IDR.

15. Mrs Sermon asked for her complaint to be considered under stage two of IDR on the grounds that:
15.1. BMI had based its advice to the Agency on out-of-date medical reports from her GP.

15.2. The chiropractor had told her that she had no problem with her elbow. Both the chiropractor and her physiotherapist had told her that her problems were directly linked to her neck and the pain in her left arm was secondary to this.

15.3. She had sustained an injury during the period between April and October 2003.  Her symptoms began in October 2003.

16. Mrs Sermon submitted a report, dated 24 May 2005, from Mr G P Smart and Ms P Stevens of Chiropractic Clinic which concluded:

“…Mrs S has suffered from nerve root irritation due to degenerative changes in the cervical spine, with associated myofascial pain syndromes of the left shoulder girdle, which have been aggravated by her work.

The shoulder and neck have responded well to treatment, but underlying degenerative changes may cause ongoing irritation, which will require supportive chiropractic care.” 

17. The matter was considered by CSP under stage two of IDR. CSP contacted BMI for a report on the matter. BMI responded on 15 August 2005 as follows:

“Mrs Sermon alleges that BMI Health Services’ advice was based on out of date medical detail, that she has had no independent examination or assessment and that at the time she lodged her appeal she was receiving treatment from a chiropractor. Mrs Sermon also indicates that her physiotherapist and chiropractor have both stated that the problems she experienced are all linked to her neck problem and the pain in her left arm was secondary.

My understanding is that Mrs Sermon is requesting Injury Benefit for an absence or impairment of earnings from 22 October 2003 as a result of neck, left shoulder and arm pain. This is said to result from a combination of factors including staff shortages that meant Mrs Sermon undertook increased quantities of work. It appears that these events occurred between April and October 2003.

For an injury sustained on or after 1 April 2003 the appropriate definition for a qualifying injury is one that occurs in the course of official duty and is wholly or mainly attributable to the nature of the duty. It is for the applicant to make a reasonable case, on the balance of probabilities, for such an award.

The file includes a statement from P J Addison dated 8 June 2005, that confirms that during the period identified by Mrs Sermon that she was undertaking an increased volume of work. There is also within the file a copy of an ergonomic assessment that was undertaken in May 2004. The employing department does not appear to dispute the aspects at work that have been raised by this lady.

The medical evidence available includes a report dated 25 April 2004 from the general practitioner and the report dated 24 May 2005 from a chiropractic clinic, this report having been submitted by Mrs Sermon in support of her appeal.

The general practitioner report focuses completely on Mrs Sermon’s symptoms in her left elbow. There is no mention of pain in the neck or left shoulder. The general practitioner indicates that Mrs Sermon presented in October 2003 with the symptoms in her left elbow. The general practitioner indicates that whilst a diagnosis of epicondylitis (tennis or golfer’s elbow) was considered, that radiological investigations showed degenerative change at the elbow and that the more diffuse symptoms were more in keeping with osteoarthritis of the joint rather than purely epicondylitis.

Whilst this is not strictly medical evidence, there is on open file the clinical ergonomic assessment from May 2004 that I have already mentioned. That report appears to confirm that initially the presenting symptoms were in the elbow and that a later stage that the neck symptoms developed and required treatment.
The report from the Chiropractic Clinic is more recent. It is notable that Mrs Sermon did not attend the Chiropractic Clinic until January 2005 and that at that time she reported a history of neck and shoulder pain that had commenced in autumn 2003. The indication is that the left shoulder pain became more significant in summer 2004. The chiropractic report, as well as confirming arthritis in the left elbow, also indicates that the general practitioner had arranged radiological investigation of the cervical spine and that this showed osteoarthritis, but also osteoporosis (decrease in the material density of the bone). There is an indication that there was some pressure on some of the nerves leaving the spinal cord in the neck and this is likely to be linked with the degenerative change shown in the cervical spine. The chiropractors indicate that this lady’s symptoms relate to nerve root irritation due to degenerative change in the cervical spine with other symptoms that have been aggravated by the work undertaken.

In reviewing the circumstances of this case, there does appear some independent evidence that Mrs Sermon was undertaking increased volumes of work at around that time she developed some musculoskeletal symptoms. There appears some uncertainty over the development of symptoms in 2003. It appears clear that Mrs Sermon developed symptoms in her left arm and the tenor of the medical reports indicate that these were perhaps the predominant symptom at that time. The evidence on neck pain is less clear, although the general practitioner did organise x-ray of the neck as well as the left elbow. That may suggest that there were some neck symptoms, but at that time they were the predominant symptoms of which Mrs Sermon was complaining.       

…

In respect of the neck and shoulder symptoms, there is clear evidence of degenerative change in the neck. The fact that there was some pressure on the nerves leaving the neck suggests to me that there was a significant degree of degenerative change existing at that anatomical site. A disease process can take place, although at the time remain asymptomatic. Symptoms do have to present at some time and it could well be that activities at work became a precipitant of symptoms rather than the direct cause of those symptoms. Arthritis does not always cause constant and ongoing symptoms once the disease has progressed to become symptomatic. It is more common for symptoms to wax and wane even though the disease is degenerative in nature.

Having considered the information available, it is my opinion that the criteria for a qualifying injury are not satisfied. Work related activities may have precipitated symptoms rather than being the direct cause of those symptoms and, in any case, if that direct causal link is accepted my opinion would be that the symptoms were less than 50% attributable to duty.”
18. In September 2005, Mrs Sermon was informed by CSP that their decision under stage two of IDR was that the Agency had correctly determined that she did not meet the eligibility criteria for injury benefits under the Scheme.

SUBMISSIONS

19. Mrs Sermon says:

19.1. She had been advised that the period of sickness between October 2003 and April 2004 would affect her pension. She returned to work on reduced hours from April to August 2004 which, again, affected her pension.

19.2. She does not consider her period of sickness to be her fault as the MoD had removed her clerical support. Her work load increased greatly as a result and she suffered RSI as a direct result. 
19.3. She asked for the period of sickness to be discounted, but the MoD considered that she had an underlying condition, arthritis, which they attributed to her injury.

19.4. She had not experienced any problem to her neck or elbow, even though she had been doing the same job for 10 years.

19.5. Her general practitioner diagnosed the problem as being in her elbow, whereas the physiotherapist treated her neck. Her physiotherapist had told her that she had damaged nerves due to holding the telephone in her neck and stress. 

19.6. Her general practitioner eventually sent her for an x-ray on her neck but, by his own admission, said that he did not look at the x-rays.

19.7. She really does not know what caused her medical problem because of the conflicting reports. However, she does know that when her workload increased substantially it became extremely painful.

19.8. She is also unsure whether her condition has actually been caused by sitting at a computer day after day for 10 years.
19.9. Although she was paid for 6 months whilst she was sick, her pay was reduced accordingly for the reduced hours she had worked. The pay that she has lost is the only compensation she is seeking.

20. CSP responded on behalf of the MoD, the Agency and itself:

20.1. To satisfy the qualifying conditions under the Rules, a claimant must sustain an injury that is wholly or mainly attributable to the nature of the duty.  It is clear from the medical evidence that Mrs Sermon is suffering from a degenerative condition in her neck.

20.2. Mrs Sermon’s line manager clearly supported her contention that her workload had increased in the months leading up to her developing symptoms in her left elbow. The medical evidence clearly shows degenerative changes as the cause of her elbow problem. These symptoms seem the predominant cause of her sick leave. It is therefore understandable why Mrs Sermon claims that her duties caused this problem. However, to qualify for a benefit under the Scheme, Mrs Sermon’s duties must at least be the main cause of her condition, not an aggravating factor of it. 
20.3. The onset of Mrs Sermon’s neck problem is less obviously linked to the increase in volume of work. However, there is again clear medical evidence that degenerative changes have resulted in pressure on the nerves leaving her neck. Degenerative changes can take place without any noticeable symptoms. Mrs Sermon’s duties may have made her condition worse, and caused her symptoms to become apparent. However, they did not wholly or mainly cause them. As with her elbow, her neck problem does not meet the qualifying conditions of the Scheme. 

20.4. To support her second stage IDR appeal Mrs Sermon provided a medical report from her chiropractor, which was referred to BMI before a decision was reached.  BMI’s report of August 2005 (see paragraph 17) was particularly clear and thorough. It gave proper consideration to all the available medical evidence, including the report from the chiropractor, and it reached well reasoned and unambiguous conclusions. Due weight was given to those conclusions when considering Mrs Sermon’s appeal. It is clear that Mrs Sermon has a neck condition which may have been aggravated by her duties but it does not mean it could be said to be wholly or mainly attributable to her duties. Mrs Sermon is now thankfully relieved of her symptoms but unfortunately will never be free of the underlying conditions that caused them, namely osteoarthritis and osteoporosis.   
CONCLUSIONS

21. The qualify condition under rule 1.3(i) of the Rules clearly states that the injury must be suffered in the course of official duty and be wholly or mainly attributable to the nature of the duty.
22. CSP acknowledges that Mrs Sermon’s workload had increased in the months leading up to her developing symptoms in her left elbow. However, CSP says that the medical evidence shows that this problem was the result of degenerative changes. Similarly, the medical evidence shows that the problem with her neck was the result of degenerative changes as well.   
23. Mrs Sermon admits that she does not know the cause of her medical problem because of conflicting reports from her doctor and her physiotherapist.  Her doctor diagnosed her problem as being with her elbow, while her physiotherapist treated her neck.

24. The relevant evidence in this regard includes the following:

24.1. The report from BMI of June 2004 (paragraph 10) shows that Mrs Sermon’s own GP had identified her symptoms in her elbow as being due to degenerative changes. The conclusion was that Mrs Sermon’s normal job activities were unlikely to have been the sole cause of the degenerative changes.

24.2. The report of May 2005 (paragraph 16) from Mrs Sermon’s chiropractor identifies Mrs Sermon’s problem with her neck as being due to degenerative changes in the cervical spine. 
24.3. BMI’s report of August 2005 (paragraph 17) concludes that Mrs Sermon’s work related activities may have precipitated the symptoms but were not the direct cause of them. The direct cause is the disease related degenerative change in her neck.
25. In the circumstances, I consider that it was properly open to firstly the Agency and then the CSP to reach the conclusion that Mrs Sermon did not qualify for injury benefits under rule 1.3 of the Scheme.
26. I do not uphold Mrs Sermon’s complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

7 March 2007
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