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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr C Hunter

	Scheme
	:
	The Tioxide Pension Fund (the Fund)

	Respondents
	:
	The Tioxide Group (the Company)

The Trustees of the Fund (the Trustees)


MATTERS FOR DETERMINATION 

1. Mr Hunter complains that:

1.1. his application for early retirement benefits on the grounds of ill health has been improperly rejected, and 

1.2. other employees have received ill health early retirement pensions because the eligibility criteria were applied to them in a different, more relaxed, way.     

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE FUND

3. Rule 5.2.2 provides:

“Ill Health early retirement. An Active Member (other than an Executive Member) who ceases to be in Service on account of Incapacity at any time before Normal Retirement Age may (subject to the consent of the Employer and the Trustees if the Member does not satisfy the Incapacity Conditions) elect to receive an immediate pension under the Scheme. If the nature of the Active Member’s incapacity is such that (in the opinion of the Trustees) the Member is unable to make the election, the Trustees may make the election on the Member’s behalf. …

If in the Trustees’ opinion the Member ceases to satisfy the Incapacity Conditions or becomes capable of following any substantially remunerated employment or self-employment, the Trustees may, with the consent of the Employer, suspend or reduce the amounts of the benefits payable in respect of the Member… 

Definition – Incapacity Conditions are such conditions that the Member must satisfy to become entitled to an immediate pension under this Rule 5.2.2 and are as notified to him from time to time. 

4. Schedule 1 of the Rules states the Definitions and Interpretation. The definition of Incapacity is:

“…means physical or mental deterioration of health to a degree which in the opinion of the Employer prevents the Member from following his normal employment or severely impairs his earnings capacity.”

SCHEME BOOKLET

5. The Scheme Booklet, dated 1 March 1999, sets out the following provisions relating to ill health early retirement pensions:

“If, as a result of illness or accident, you are no longer able to do your normal job, nor able to earn a living in any other way and it appears that you will be so disabled until normal retirement date at age 62 then you will be entitled to an immediate pension (subject to the conditions set out in appendix E).

The pension will be based on your current final pensionable service completed to date plus half of your potential pensionable service up to normal retirement date.”

6. Appendix E of the booklet sets out further provisions relating to ill health early retirement pensions:

“The following are the conditions:

1. Medical evidence to the satisfaction of the Company must be obtained from two doctors. One would be chosen by the Company and the other would be your own family doctor, or if you do not have one, a doctor of your choice.  

2. …

3. If you recover sufficiently to resume employment, either with the Company or elsewhere, your pension may at the discretion of the Company and the Trustees be suspended or reduced…”  

MATERIAL FACTS

7. Mr Hunter was born on 2 April 1960.

8. Mr Hunter began working for the Company in 1987 as a process operator. He remained in the same role until his employment ceased on 8 August 2005. 

9. In March 2004, Mr Hunter went on sick leave suffering from psoriatic arthritis which causes problems in his hands. He did not return to work. 

10. Mr Hunter was referred to the Company’s medical advisers, Capita, to assess his condition. He was first examined on 20 July 2004. The medical adviser’s view was that Mr Hunter was currently suffering from a severe relapse of his condition and therefore unfit at that time to perform all forms of work, even light or restricted duties. He concluded, however, that if the condition remitted satisfactorily, it was not inconceivable that he could return to his present job.

11. Capita continued to review Mr Hunter’s condition and, on 7 October 2004, having received a report from Mr Hunter’s rheumatologist, wrote to the Company to confirm that, at that time, Mr Hunter’s symptoms continued to render him unfit to carry out his role as a process operator. The report, dated 5 August 2004, from Dr John Harvie,  the Consultant Rheumatologist, concludes: 

“We often find that Methoxtrexate does not completely control the inflammatory activity of psoriatic arthritis but our aim would be to push the dose up as high as is tolerated up to a maximum of 25mg to give it a fair try. Even if the acute inflammatory process comes under control, I suspect he is going to have continuing problems with fine movements of his hands as a lot of the changes are well established. … I have not yet made any assessment of activities of daily living as it is very difficult to do in a 20 minute appointment, my aim would be to continue to increase the strength of the disease modifying drug until the inflammatory component of the disease came under control.”   

The medical adviser concluded that, although it was recognised that Mr Hunter was suffering from a chronic condition, he was only 44 years of age and had resumed treatment for the condition. Therefore it was premature to say he was permanently disabled.   

12. On 7 March 2005, Capita wrote again to the Company saying that they had received a report from Mr Hunter’s GP. The GP’s report, dated 25 February 2005, states, “Mr Hunter has problems with his hands which is effecting (sic) his work and I think it is quite right that he should be taking early retirement.” The medical adviser’s view was:

“…Mr Hunter is suffering from a medical condition that will permanently prevent him from returning to his occupation as a process technician. My opinion is based on four clinical assessments of Mr Hunter over a period of seven months and is supported by medical reports from his general practitioner and hospital specialist.”

13. Before receiving the letter of 7 March 2005, the Company were given a verbal indication from Capita that their report would recommend that Mr Hunter was eligible to receive an ill health early retirement pension and thus, on 8 March 2005, they wrote to Mr Hunter advising him of this. 

14. The Company received the report from Capita on 9 March 2005.  The Company immediately contacted Mr Hunter by phone saying that Capita had applied the eligibility criteria for an unrelated scheme and therefore he was to disregard the letter of 8 March 2005.  

15. On 9 March 2005, the Company contacted Capita by phone to discuss the criteria. As a result, Capita confirmed that Mr Hunter did not therefore qualify for an ill health pension. The Company advised Mr Hunter of this by way of a letter dated 15 March 2005.
16. Capita sent a further letter dated 17 March 2005 to the Company:

“Further to my letter dated 7 March I refer to our telephone conversation of 9 March 2005 in which you clarified that the criteria for early retirement under the Huntsman Pension Scheme require that a person “is unable to earn a living in any other way”.

As I explained over the telephone I do not feel that this criterion applies in Mr Hunter’s case. I say this because Mr Hunter and myself felt in December 2004 that he could perform the majority of the core tasks required of him in the position of commissionaire. Whilst for safety reasons it was felt that he could not perform a commissionaire role on a major chemical site Mr Hunter could, nevertheless, perform comparable duties in employment in a less hazardous environment, and I do not therefore feel that he could be said to be unfit of earning a living in any other way.”  
17. Mr Hunter wrote to the Principal Employer appealing against this decision and a meeting to consider his appeal was held on 5 April 2005. Mr Hunter attended the meeting accompanied by his union official. The outcome of the meeting was that the decision not to award Mr Hunter an ill health pension was upheld. Mr Hunter was informed by letter dated 7 April 2005. The letter stated: 

“You accept that Dr Robinson’s opinion on your condition is correct. You agree with him that whilst you would be able to do some aspects of the role of Commissionaire, those special aspects of the role at the Greatham site that relate to the high hazard environment may not be possible given your restrictions.

You believed that the wording in the Pension Booklet (“nor able to earn a living any other way”) referred only to earning a living within Tioxide. I explained that this is not the case – an ill health pension is only appropriate where an individual is not able to work at all (in or out of Huntsman Tioxide).

On the basis of this your grievance was not upheld.

You have the right to appeal against this decision…” 

18. A further meeting was held on 13 April 2005. A letter confirming the outcome of the meeting was sent to Mr Hunter the following day:

“…You had requested the meeting after the grievance hearing we held last week where you had said that you felt the decision that you are not eligible for Ill Health retirement was incorrect. 

…We agreed to progress as follows:

[HR] has written to [Capita medical adviser], to seek clarification on some of the points he raised in his letter of the 16 December 2004, regarding your suitability for the role of Commissionaire. She advised you that once she had received a written response from Dr Robinson she would arrange a meeting with you to discuss the contents of the letter and also to confirm what would be the next stage in the process. She further advised you that the Company would continue to pay you sick pay until a decision on your future was made and should we need to stop payment of your sick pay, you would be given notice of this in advance.

You indicated that you may wish to appeal against the decision of the grievance hearing. We agreed with you and [Union rep] that until we have the outcome from the further review of the Commissionaire role, it would be inappropriate to hear the appeal and you agreed with this. We undertook therefore to waive the normal time limits for an appeal…”

19. On 19 July 2005, a second grievance appeal hearing was held to consider Mr Hunter’s appeal against the decision not to award him an ill health pension. The decision not to award Mr Hunter an ill health pension was upheld on the grounds that the evidence suggested Mr Hunter’s condition would allow him to undertake some other form of employment.

20. The Principal Employer and Mr Hunter met again, on 27 July 2005, to discuss whether Mr Hunter’s medical condition had improved and also his suitability for another role within the company. Mr Hunter was asked whether he thought there was any other role he could perform within the company. Mr Hunter stated that the company should not have bothered with the Commissionaire’s role and claimed there were no other roles within the company which were suitable.

21. On 2 August 2005, at Mr Hunter’s request, a further meeting was held between the Principal Employer and Mr Hunter (accompanied by his Union Rep) at which the decision not to award Mr Hunter an ill health pension was again discussed. The notes of the meeting state:

“…CH [Colin Hunter] said he didn’t know what work Dr Robinson [Occupational Health Physician] thought he could do. [Process Services Manager] pointed out that at the grievance hearing she held with CH, he himself had said that he thought he could work. [HR] explained that she had met with CH on a number of occasions since and work had proceeded to fully review any options that could be possible. CH agreed that had been the case.

[Union Rep] summarised that CH had had his grievance appeal and there were no further stages to be pursued for the grievance. He said that the only further stage was in relation to dismissal. In answer to a question [HR] confirmed that CH would now be dismissed on the capability grounds and would have a right of appeal against this dismissal. …”

22. A letter was sent to Mr Hunter on 8 August 2005 confirming his dismissal from the Principal Employer with effect from that date. The letter states:

“..This decision has been made following a lengthy review process involving consultation with Dr Robinson, Occupational Physician with CAPITA, the EHS Department and, with your permission, your GP and hospital specialist. As you know throughout this process we have openly discussed the medical evidence with you, including respective clinical and EHS assessments carried out in relation to your medical condition, your ability to perform core tasks, the likely prospect of a return to work, and your ability to earn a living generally. You also know that, as part of the process, we have carefully considered jobs in Huntsman that, with modification and adjustment, you could carry out, despite your medical condition. …” 

23. A final appeal hearing against Mr Hunter’s dismissal was held on 30 August 2005. The decision to dismiss was upheld.

24. Mr Hunter invoked Stage I of the Scheme’s Internal Dispute Resolution Procedure (IDRP) against the decision not to award him an ill health retirement pension.

25. The Appointed Person provided his decision on 10 October 2005 which concluded:

“…With regard to ill health retirement, the conditions on page 11 of the Tioxide Pension Fund booklet are that “you are no longer able to do your normal job nor able to earn a living in any other way” and it appears that you will be so disabled until your normal retirement date at 62, then you will be entitled to an immediate pension (subject to the conditions set out in Appendix E)”. Appendix E states that medical evidence to the satisfaction of the Company must be obtained from two doctors. The Trustees of the Tioxide Pension Fund do not have any discretion to pay an ill health pension unless the Company has agreed that the conditions have been met. 

The Company bases its decision on medical evidence from at least two doctors, one being the Company appointed doctor.

In your case the Company was not satisfied that you met the conditions as detailed above and so you were not granted an ill health pension. …”

26. Mr Hunter requested that his complaint be considered under Stage II of IDRP. The Trustee responded on 20 December 2005 that it upheld the decision that Mr Hunter was not entitled to an ill health early retirement pension.

27. On 11 January 2007, the Company received a letter from a company named Filtronic Compound Semiconductors Limited which confirmed that Mr Hunter had been employed by them as a Facilities Operator from 6 February 2006 to 25 August 2006 when he left following unsuccessful completion of his probationary period.

28. A subsequent telephone call from the Company to Filtronic confirmed that Mr Hunter’s role with Filtronic involved building maintenance, checking gas levels etc. It was also confirmed that Mr Hunter had left because he did not have the skills set to undertake the job and not because of his medical condition.  

SUBMISSIONS

29. The Company submits:

29.1. In order to assist in assessing whether Mr Hunter was entitled to an ill health early retirement pension the Company considered the medical evidence in line with the test for “Incapacity” set out in the Scheme Rules and in accordance with the “Incapacity Conditions” set out in the Booklet. The Company acknowledges that the evidence available does not support this as well as it could. 

29.2. The overwhelming conclusion of the medical evidence was that, although Mr Hunter was not capable of continuing his current job, he was capable of earning a living by carrying out another job.

29.3. The fact that Mr Hunter managed to get another job affirms the Company’s decision.   

29.4. Each case is assessed on its own merits and no precedents as regards other employees who have been granted an ill health pension can therefore be set.   

29.5. The Company is entitled to offer whatever ill-health pension benefits it chooses but it refutes that the eligibility criteria are unfair.

30. The Trustee submits:

30.1. Mr Hunter was not granted an ill health pension as he failed to meet the relevant criteria set out in the Rules.

30.2. The Trustees have no involvement in the Company’s decision making, other than indirectly through the monitoring of the Company’s powers under the Scheme.

31. Mr Hunter submits:

31.1. That he has tried to obtain employment but he cannot pass the medical requirements. He is now in receipt of incapacity benefit.

31.2. The Company has already set a precedent by allowing two other operators to retire on ill health benefits without following the procedures set out in the booklet. He says one of the people concerned told him he was advised to take ill health retirement rather than redundancy. 

CONCLUSIONS

32. In order to qualify for an immediate pension under Rule 5.2.2, Mr Hunter must have left service and also be suffering from mental or physical incapacity which prevents him from following his normal employment or which severely impairs his earnings capacity. The decision as to whether Mr Hunter meets these requirements falls to the Company.

33. Rule 5.2.2 also provides that, if the Member ceases to satisfy the Incapacity Conditions, or becomes capable of following any substantially remunerated employment or self-employment, the Trustees may, with the consent of the Employer, suspend or reduce the amounts of the benefits payable. 

34. Conversely, the criteria for immediate payment of ill health early retirement benefits shown in the Member’s handbook is stricter than that in the Rules. Under the Rules, the member is only required to be incapable of doing his own job, not any job. Additionally, there is no mention of permanence in the Rules whereas there is in the Handbook.  Permanence in this instance means until normal retirement age. As an alternative, the Rules require the Trustee to be satisfied that the member’s incapacity has severely impaired his earnings. That the member’s handbook so poorly reflects the provisions of the Rules can only be regarded as maladministration. 

35. In reaching a decision, the Trustees must ask the right questions, construe the Rules correctly and only take into account relevant matters. They should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to. It is clear that, throughout the whole process, the Company misdirected itself, and its medical advisers, as to the test to be applied. The test and methodology they used was that shown in the Handbook which differs markedly from the one set down in the Rules. 

36. The Company submits that Mr Hunter’s employment after his dismissal affirms its decision. There is no merit to this argument, other employment seems unlikely to have any bearing on the question of whether he is no longer capable of undertaking his normal occupation within Tioxide. I do accept however that this could become a relevant factor on later consideration had a pension been granted. 

37. I do not accept Mr Hunter’s contention that, because other employees have been granted ill health retirement benefits, this automatically means that he should qualify. Each case, by its nature, must be considered on its own merits. In any event, despite Mr Hunter’s assertions, I cannot see how he can have knowledge of all the factors in any other case.

38. The Company argues that it is entitled to offer whatever ill-health pension benefits it chooses but it refutes that the eligibility criteria are unfair. I do not disagree that the Company may offer, within Inland Revenue (now HMRC) guidelines, whatever benefits it so chooses. However, the Trustees and the Company are required to provide benefits appropriate to the facts at the time entitlement arises in accordance with the Trust Deed and Rules which govern the Scheme. They are not entitled to apply a test that is not reflected in the Rules. Either the handbook should be amended or, if the test set out in the handbook is the one they wish to apply then, via the proper channels, the Rules must be amended accordingly. 

39. In the face of the many concerns outlined here about the Company’s consideration of Mr Hunter’s request for ill-health benefits, I am remitting the matter to them for fresh consideration taking into account the matters I have referred to above. 

DIRECTIONS

40. I direct that the Company shall properly reconsider, using the correct test, whether Mr Hunter became entitled to ill-health benefits under Rule 5.2.2, and issue a further decision within 56 days of this determination. 

CHARLIE GORDON

Deputy Pensions Ombudsman

27 July 2007
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