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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D MacMillan

	Scheme
	:
	The Railways Pension Scheme (the Scheme)

	Respondents
	:
	Network Rail Pension Committee (the Committee)

	
	:
	The Trustees of the Scheme (the Trustees)


MATTERS FOR DETERMINATION 
1. Mr MacMillan disagrees with the Trustees’ decision to refuse his application for ill health early retirement benefits under the Scheme. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT PROVISIONS OF THE SCHEME RULES AND BOOKLET
3. The rules of the Scheme (the Rules) provide:

‘“Incapacity” means bodily or mental incapacity or physical infirmity which, in the opinion of the Trustee on such evidence as it may require, shall prevent, otherwise than temporarily, the Member carrying out his duties, or any other duties which in the opinion of the Trustee are suitable for him.
“Minimum Pension Age” means the Member’s 60th birthday.

5D Early Retirement through Incapacity
A Member who leaves service because of Incapacity before Minimum Pension Age having completed at least 5 years Qualifying Membership shall receive immediate benefits calculated as described in Rule 5A (Retirement between Minimum Pension Age and Age 65) and Rule 5B (Lump sum on Retirement between Minimum Pension Age and Age 65) and payable from the day after leaving Service.’
4. The members’ Scheme booklet states:

‘The committee can award ill-health benefits only if you meet all the criteria set out in the rules and this will require them to see relevant medical evidence concerning your ill health.  The committee may also use their appointed doctor to get more medical evidence that because of ill health you cannot carry on your current job or any other suitable job (other than temporarily).’
MATERIAL FACTS
5. Mr MacMillan was first employed by British Rail in April 1971, and his employment continued following the privatisation of the railways.  During his employment with British Rail and its successor companies (Railtrack and Network Rail), Mr MacMillan was promoted to a quality and safety manager, freight safety manager, premises manager and area maintenance manager, before being seconded as a contract administrator for the railways.
6. In December 2003, Mr MacMillan went off work due to a depression related illness.  He remained off sick during 2004, and Network Rail arranged for Mr MacMillan to see medical professionals so that his condition, and the possibility of his returning to work, could be assessed.  
7. On 14 July 2004, Dr R Lord, an independent Occupational Physician, sent a report on Mr MacMillan’s condition to Dr A Massey of Axa PPP, who acted as Company Medical Advisor to Network Rail.  This report stated:

‘There is no possibility of him returning to his previous job in the next 3 months.  Should he have different treatment and respond he could possibly return to work in the next 6 months.  If he returns to work, he will need a considerable period of rehabilitation.  He would need to work on a job within his capabilities and under considerable supervision.  Initially he would need to work for reduced hours and gradually increase his commitment whilst being closely monitored…

I have considerable doubts about his ability to function at the level of his previous job though with successful treatment this may be possible.’
8. Dr Massey wrote to the Pension Department of Network Rail on 25 October 2004 and summarised the letter stating:

‘The prognosis in a case of this sort is typically good and I see no evidence to suggest that this man will not make a good recovery in due course.’
9. On 23 September 2004, Network Rail wrote to Mr MacMillan to say:
‘Further to your long-term absence and reports from the Occupational Health provider, I am writing to advise you that it appears to be unlikely that you will be able to return to work in your substantive role for the foreseeable future.  Unfortunately as there are no suitable alternative roles or reasonable adjustments that we can make to your role, your employment will end of 1st October 2004 by reason of ill health.’ 
10. Mr MacMillan submitted a request for ill health early retirement benefits on 9 October 2004.  

11. As part of their investigations, the Trustees requested a medical report from Dr Adrian Challen, Occupational Health Physician for BUPA and medical adviser to the Scheme.  Dr Challen’s report, dated 17 August 2005, summarised the medical evidence that had been received from Mr MacMillan’s GP, Consultant Psychiatrist Dr C Kelly and also the Occupational Health notes completed by Dr Lord. 
12. Dr Kelly’s report to Dr Challen, dated 19 July 2005, stated:

‘I note that you do not wish for my opinion about either his fitness for work or his eligibility to receive an ill health retirement pension.’

‘In terms of prognosis I think that the situation is already somewhat chronic, although I feel that he may improve with adjustments in both medication and possibly consideration CBT therapy and in addition to this perhaps some particular psychological work…’
13. In considering Mr MacMillan’s incapacity, Dr Challen, in his report of 17 August 2005, stated:

‘Mr David MacMillan suffers from anxiety and depression, which in the opinion of the Consultant Psychiatrist may be reversible.’
‘Mr MacMillan’s state is described by Dr Chris Kelly (see page 5, paragraph 5) is (sic) markedly better than that of Occupational Physician Dr Lord dated 15 July 2004 “his present mental state examination confirms he is severely depressed and is not responding, so far, to treatment”.  This would suggest that the infirmity is temporary.’
 ‘The initial medical report dated 25 October 2004 by Dr Massey suggested that Mr MacMillan’s illness was reversible and that eventually he would be able to resume his duties. Dr Kelly confirms the reversibility of this disorder.’

‘Mr MacMillan’s depression and anxiety, although chronic, may well respond to more aggressive therapy.  He has lived and worked with his right shoulder problem since the 1980s and the two most recent diagnoses found in the GP notes are curable.  In addition, the ergonomic adjustments that it is possible to make to any computer workstation should enable Mr MacMillan to recover sufficient use in his right arm and shoulder to operate a computer.’

14 The Trustees wrote a letter to Mr MacMillan, dated 26 September 2005, which rejected his claim for ill health benefits and stated:
‘You must therefore be incapacitated to such an extent that you are incapable of any duties other than temporarily (whether or not in the railway industry) which the Trustee thinks may be suitable for you.’

15 Mr MacMillan complained about the decision and the Trustees dealt with the matter under their internal dispute resolution procedure (IDRP).  The Trustees’ stage one decision letter of 3 October 2005 to Mr MacMillan, also rejected the application for ill health benefits and stated:

‘Therefore, in order to award an incapacity pension, the Pensions Committee must be satisfied that:

the member is incapacitated;

the incapacity is other than temporary;

the incapacity is sufficient to prevent the Member from carrying out his duties;

the incapacity is sufficient to prevent the Member, other than temporarily, from carrying out any other duties that the Pensions Committee believes are suitable for him (such duties not being confined to railway duties)

the Member left his employment because of that incapacity.
You must therefore be incapacitated such that you are incapable of any duties other than temporarily (whether or not in the railway industry) which the Pensions Committee thinks may be suitable for you. In considering your application, the Network Rail Section Pensions Committee did not dispute that you were incapacitated and that you were not capable of undertaking your present duties. However, based on the medical evidence available, it was not satisfied that you were other than temporarily incapable of undertaking any other suitable duties.’
16 Under stage two of the IDRP, the Trustees again rejected the complaint.  In their letter to Mr MacMillan dated 14 December 2005 they said:
‘When your claim was previously considered, the Network Rail Section Pensions Committee did not dispute that you were not capable of continuing in your present employment, but felt that you would become capable of a range of alternative duties. In considering your case again, the new information did not persuade the Pensions Committee to change their view that your incapacity should not prevent you from undertaking alternative employment other than temporarily.’
17 The Scheme has provided a copy of the relevant section of the minutes of the 21 September 2005 meeting, where Mr MacMillan’s application was initially considered, and also from the 7 December 2005 meeting when Mr MacMillan’s stage two appeal under the IDRP was considered.  The September 2005 minutes state:
‘In considering Mr Macmillan’s [sic] application for incapacity benefits, the Pensions Committee considered and examined the documentation, together with the application from Mr Macmillan and the oral evidence of their Medical Officer.  Having fully considered all the evidence before them, the Pensions Committee did not consider that the applicant met the criteria of the Rules for the award of incapacity benefits, and accordingly DECLINED Mr Macmillan’s application.’
The December 2005 minutes state:

‘The Committee considered this appeal against their decision to decline incapacity benefits as if they were looking it [sic] as a new application.  The evidence they considered included:

· All papers submitted at the Committee meeting on 21 September 2005 (Appendix 1); and

    Subsequent correspondence from Mr MacMillan including his letter of 6 October 3005 [sic] listings factors of his case and a letter from Dr Tinker dated 14 October 2005 (Appendix 2).

The Medical Adviser was present to provide assistance on the medical aspects of the case.

Based on the evidence before them the Committee decided that the criteria in the rules for the award of incapacity benefits had not been met as the condition did not appear to be ‘other than temporary’ to preclude Mr MacMillan from doing other duties in the future.

The Committee therefore DECLINED the appeal under Stage 2 of the Internal Disputes Resolution procedure.’
SUBMISSIONS

18 In responding to the application that was made to this office, the Trustees have said:

18.1
They obtained proper medical evidence and advice and considered the case in accordance with the Rules.
18.2
In considering Mr MacMillan’s application, the Committee did not dispute that he was not capable of continuing in his present employment, but felt that he would become capable of a range of alternative duties in a different working environment. In considering the matter under stage two of the IDRP, and taking into account the new information provided, the Trustees were not persuaded that Mr MacMillan’s incapacity should prevent him from undertaking alternative employment, other than temporarily.   
18.3
While it does not show up in papers provided to the Pensions Ombudsman’ Office, Mr MacMillan applied for an early retirement pension on 8 October 2004, and this was put into payment on 29 October 2004.  Throughout the period under dispute he was receiving this full early retirement pension having already been paid a substantial tax free lump sum.  The claim left in question was for a limited ill-health enhancement.

18.4
An application for medical information was submitted in good time on 17 December 2004.  There were delays whilst all the necessary medical reports were obtained.  The GP and occupational health reports were both received by 8 February 2005, but there was a longer delay before Consultant Psychiatrist Dr Kelly’s report was received.  This was however chased up on a regular basis.  

18.5
It may have appeared to Mr MacMillan to have been a lengthy process, but this does not in itself constitute maladministration.  A lot of effort went into making sure that Mr MacMillan’s claim had the best chance of success and there is no evidence of any material delays.  Given the nature of Mr MacMillan’s illness, it was important that those who were to make the decision had adequate information, rather than make the wrong decision too quickly.
18.6
While the records may not show that the Committee accepted the medical advice, this may be an overly literal interpretation, as the records do not show that they rejected the advice either.  The Committee considered the medical evidence that had been provided together with the oral evidence of the medical adviser.  The Committee did not dispute that Mr MacMillan was incapable of continuing in his present employment, but felt that he would become capable of a range of alternative duties in a different working environment.  It may not have been helpful for the Committee to tell members like Mr MacMillan that they may one day be fit again to do their old job; Mr MacMillan had left employment and the Committee did not have the power to get it back for him.  The alternative duties were therefore alternative to the job that he no longer had, but may have looked exactly like the job he used to do.  While this might have been better explained, it would not have changed the outcome of the case.
19
In responding to this office Mr MacMillan has said:

19.1
He is still in considerable pain following the operation to replace his right shoulder-joint; he has been prescribed with pain relievers which can make him feel drowsy.  He has been told that it will take two years for him to recover 60% range of movement with his right arm.

19.2
He attends two weekly meetings with a psychiatric nurse at the local hospital and was also examined by a psychiatric consultant.  
19.3
The delay in informing him of the decision caused him an increased amount of stress and anxiety.  

19.4
If the pension Scheme employs its own Medical staff, is it not the Scheme’s responsibility to ensure a timely issuance of medical notes?  Twelve weeks does appear somewhat excessive.  

19.5
He actually applied for an ill health pension on 13 October 2004.  It is true that an early retirement pension was put into payment, but this was not what he applied for.  An ill-health pension was deemed to be the correct claim because it was recognised by medical professionals that he would not be able to undertake any of the working practices he had been trained and qualified for.  

19.6
The scheme states that the ill-health enhancement is limited; it would nevertheless have helped to improve the quality of his family life.

CONCLUSIONS
19 I am concerned at the overall length of time taken for a decision about Mr MacMillan’s ill health claim to be made; a timescale of 11 months would seem to be somewhat excessive.  However, I note that for much of this delay the Scheme was trying to obtain medical reports from their advisers, so the blame for this delay cannot be laid at the door of the Trustees.  The medical advisers are not themselves direct employees of the Scheme as suggested by Mr MacMillan.  BUPA Wellness is a separate organisation that was contracted by the Scheme to provide medical advice.  As such, the Trustees cannot be held responsible for any administrative delays caused by BUPA Wellness, which is not a respondent to this complaint.  The Trustees appear to have made reasonable efforts to chase up the necessary medical reports and so I do not make any award in respect of any delay on the part of the Trustees in arriving at a decision. 
20 With regard to the main part of Mr MacMillan’s complaint, the Trustees were informed by their medical advisers that Mr MacMillan’s condition was only temporary and that it may improve in the future, even to the point where he may be able to resume his old duties.  This view is at variance with the Trustees’ submission to this office, when they said that they accepted Mr MacMillan is incapable of undertaking his old role.  The Trustees said in that submission that their decision to reject Mr MacMillan’s application was based on whether or nor he might be capable of performing any duties that they might consider are suitable for him; such duties not being confined to the Railway industry.  The Trustees are required to take advice on the matter, but do not have to accept the advice they are given.  The Trustees have provided no explanation as to why, when making their original decision, they did not accept their medical adviser’s view that Mr MacMillan might even be capable of returning to his former role.  

21 What kind of job Mr MacMillan might be able to fulfil does not seem to have been considered in any detail at all, as there is nothing about this recorded in the minutes of the meetings when Mr MacMillan’s case was discussed.  Rather, a general assertion was made that he could do “other duties”.  I do note that the Trustees have said that their conclusions may not have made clear the thinking behind them, but the Trustees should have made clear what sort of alternative role they considered might be suitable for Mr MacMillan, given that they conceded he is incapable of undertaking his old job.  The fact that they appear not to have done so amounts to maladministration.  Any alternative role should be reasonably suitable for Mr MacMillan given his previous experience and earning capacity; it would not be sufficient for the Trustees to put forward any job that Mr MacMillan is physically capable of doing.  I have seen that Dr Challen, in his letter dated 17 August 2005, noted that Mr MacMillan may be able to operate a computer at some time in the future.  However, I cannot see that this had any bearing on the Trustees’ decision as it does not appear to have been discussed or investigated by the Trustees at their meetings.  Simply ‘using a computer’ could cover a wide range of employments from simple data entry upwards, and such roles might not have been suitable for Mr MacMillan.  The Trustees should have gone further in satisfying themselves that there were indeed suitable roles which Mr MacMillan might reasonably be expected to be capable of undertaking before his normal retirement date.  Having failed to do so, it is impossible for Mr MacMillan, or indeed me, to consider whether the alternative roles the Trustees have in mind are indeed “suitable”.
DIRECTIONS

22 I direct that within 28 days of this determination the Trustees of the scheme should reconsider Mr MacMillan’s application for ill health early retirement benefits, considering firstly whether or not Mr MacMillan is likely to recover sufficiently to resume his job before his retirement date.  If they decide that this is unlikely to happen, they then should consider if Mr MacMillan is likely to be able to undertake other suitable duties before his retirement date.  Precisely what these other duties are should be clearly documented.
CHARLIE GORDON

Deputy Pensions Ombudsman

15 November 2007
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