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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Alexander FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Local Government Pension Scheme ( the Scheme ) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	The London Borough of Redbridge ( the Council)


MATTERS FOR DETERMINATION 
1. Mr Alexander’s complaint is that the Council failed to inform him that he had the option of having the value of his car included in his remuneration for the purpose of calculating his retirement benefits under the Scheme, causing him financial loss and injustice.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused. 
THE RULES OF THE SCHEME
3. Regulation 2 of the Local Government Superannuation (Remuneration) Regulations 1992 (the Amending Regulations), introduced from 1 January 1993, amended the Local Government Superannuation Regulations 1986, as amended (the Regulations) as follows:

“Contributions based on remuneration including provision of motor vehicles
2
In the principal Regulations after regulation C16 there shall be inserted the following new regulation-
“Contributions based on remuneration including provision of motor vehicles

C17- (1) This regulation applies to a person whose contribution under regulation C2 or C3 in respect of a period including 31st December 1992 is based on a remuneration which, for the purposes of these Regulations in force at that date, includes an amount representing the money value to him of the provision of a motor vehicle.


(2) Notwithstanding the definition of “remuneration” in Schedule 1 to these Regulations, the money value, to a person to whom, this regulation applies, of the provision of a motor vehicle shall be treated as included in his remuneration for the purposes of these Regulations until the earlier of the date on which-

(a) 
a motor vehicle is no longer provided for him; or

(b) 
he ceases to be employed by the employing authority employing him on 31 December 1992

Saving for appeals concerning provision of motor vehicles

3
In the principal Regulations after regulation N8 there shall be inserted the following new regulation-

“Appeals concerning provision of motor vehicles

N9
No appeal may be served on the Secretary of State under regulation N8 on or after 1 April 1993 requesting the Secretary of State to determine that a person’s remuneration for the purposes of these Regulations should, in respect of a period ending on or after 31 December 1992, include the money value to him of the provision of a motor vehicle.”

4. The Explanatory Note to the Amending Regulations (which is not part of the Regulations) stated as follows:

“These Regulations amend the Local Government Superannuation Regulations 1986 so that an employee will no longer be entitled to treat the money value to him of a car provided for his use by his employer as part of his pensionable remuneration. Since an existing employee may have contributed to the pension fund by reference to the money value of a car provided for him, these Regulations provide that such a person’s pensionable remuneration shall not be reduced for so long as a car is provided and he does not enter into new employment. Appeals to the Secretary of State may not be made on or after 1 April 1993 where the appeal relates to the provision of a car as part of a person’s pensionable remuneration.” 

5. The Council was both the Administering Authority responsible for the management of the Scheme and the Employing Authority under the Scheme.

BACKGROUND
6. Mr Alexander joined the Council in 1991 and worked in the Leisure section of the Directorate of Technical Services of the Council. He was already a member of the Scheme having previously worked for another authority. In July 1991 he had his first leased car and continued to have one until he retired in April 2006. Under the car leasing scheme, the Council leased a car from a company and provided the car for the use of the employee. The car leasing scheme was introduced in 1989 as part of a recruitment and retention package for senior members of staff. Staff members were liable for the full lease and insurance costs less the Council’s contributions. The value of the benefit of his leased car was not included in Mr Alexander’s pensionable pay. 

7. In 2005, as he was coming up to retirement Mr Alexander discovered that a few people had transferred the value of the benefit of their leased car to their superannuable pay in February/March 1993. He informed the Council that no information offering him this option had been made available to him at the time and asked if he could take advantage of the option if he so desired.  

8. The Council responded to say that records showed that information about the option was circulated throughout the authority and that, after this lapse in time, it was unable to agree to his request. The Council therefore confirmed that he would not be able to pay pension contributions on the value of the benefit of his leased car in order for the benefit to be included in his pensionable pay. 

9. Mr Alexander continued to press the Council for a satisfactory resolution of the matter and referred to the fact that he knew of a number of others in his position who had not received the information which the Council says was distributed in 1993. In addition he referred to a letter which the Council had written to another colleague, in 2000, with a similar complaint in which the writer said:

“…I have established that a memo, dated 19th January 1993, was supplied to Central Personnel for distribution to all members of the pension scheme who had a leased car and who were not aware that they could include the additional value of their leased car for pensionable pay purposes. In the memo the provision of the regulation was summarised…….As a result of this memo further members of the pension scheme who had a car lease began to initiate appeal proceedings. Shortly after this memo was sent, following further appeal rulings by the Department of the Environment to decide in favour of the employees submission that the value of their leased car should be included in the calculation of their remuneration for superannuation purposes, this authority decided that members no longer needed to appeal directly to the Department of the Environment. A standard letter was sent to Central Personnel for distribution to members for them to sign instructing pensions to make the necessary arrangements and authorising payments including arrears to be deducted from their pay…….I can only conclude that it would appear that there was a possible breakdown in communications in 1993 and that you did not receive the information intended for you as a member of the pension scheme with a lease car….”

10. However, the Council continued to deny that it was at fault and said that it was too late for Mr Alexander to lodge his appeal.  

11. In response to further enquiries, the Council has produced copies of the following documents: 

· An internal  letter, dated 19 January 1993, from the Director of Finance - Chief Payroll & Personnel Officer addressed to “All Members of Superannuation Scheme who have a leased car”, (the Letter) which read as follows:

“LOCAL GOVERNMENT SUPERANNUATION (REMUNERATION) REGULATIONS 1992

The above Regulations came into force on 1 January 1993 and relate to the inclusion of the value of employer provided or leased cars for superannuation purposes. The provisions of these Regulations are summarised below:-

1. With effect from 1 January 1993, new employees will not be able to have the value of a car included as remuneration under the rules of the Local Government Superannuation Scheme.
2. Those employees currently paying additional contributions to the Scheme in respect of a car retain this right but only for so long as they remain in continuous superannuable employment with this Authority.

3. ……

4. The Regulations further allow for the Department of the Environment to determine appeals in respect of those employees who wish to have the value of their leased car included in their superannuable pay (provided the lease was in existence before 1 January 1993) on the basis of the Regulations prior to 1 January 1993 provided the appeal is lodged before 31 March 1992.

If you have not yet made such appeal but wish to do so, please contact my Superannuation Group on Extension ….for further information and guidance.”

· An internal memo, dated 8 April 1993, sent from six employees in the Directorate of Technical Services (DTS)(EMS Section) to the Head of Employment Services in the DTS-EMS Section, which said that they were not notified of the late opportunity to include their car leasing benefits in their superannuation payments until late February 1993 and that, when they made enquiries of the Superannuation Section, they were informed that all outstanding contributions had to be made by the end of March. In view of the money involved they were not able to afford to enter the scheme at that time. However, they had since discovered that other members of staff were being allowed to pay their back dated contributions monthly over a year and that other Directorates had been informed of the scheme back in November the previous year. As they were not given the same information and opportunities as other members of staff they asked to be allowed to enter the scheme on the same basis as others.   

· A reply, dated 22 April, from the Head of Employment Services/Director of Technical Services under the heading “Car Leasing Scheme”, which said:

“My understanding of the situation is that all DTS officers participating in this scheme were sent a copy of a letter explaining the situation. As a reminder, I attach a further copy of the letter. In the meantime I have forwarded your instruction letter to the Director of Finance.”

· A memo from a Mr D to  the Director of Finance dated 6 May 1993 which read:

“I telephoned [the Head of Employment Services) on 6 May with your message ….I explained the situation to him and he said that as far as he was concerned the problem was one between the DOF and the employees. He had been informed by his people that the letters had been circulated and he was not aware of any delay. He did not intend to take any further action and suggested that if you wish to discuss the matter further you contact him.”

· A further letter dated 28 May from the Head of Employment Services/Director of Technical Services to the Director of Finance on 28 May saying:

“Thank you for your memo of the 14th May 1993. I have discussed this with the individuals concerned who state quite categorically that they did not receive the original notification. I have checked again with my staff who are equally adamant that the notification was distributed to all participants in the scheme. It is one of those situations which would be difficult to confirm either way…..”

· A reply, dated 11 June, from the Director of Finance:

“In view of the circumstances and the possible breakdown in communications that may have resulted, I am prepared to look again at the applications from the six DTS (Directorate of Technical Services) attached to your memorandum of 22 April 1993. I would however be grateful if you could confirm that all other Technical Services who have leased cars were notified of their right to appeal at the appropriate time. If this is not the case please notify any remaining staff as soon as possible and ask them to contact the Superannuation Group immediately should they wish to progress the matter further.”

· An undated standard letter sent to the six members of staff referred to above, for signature and return to the Directorate of Finance, which said:

“I am writing with reference to the recent appeal decisions by the DOE which established that the value of the benefit of a leased car was eligible for inclusion in the calculation of pensionable remuneration for superannuation purposes. I understand that an appeal directly to the DOE is not necessary and that you will accept this letter as my instruction to include the value of the benefit of my lease car in the calculation of my pensionable remuneration as above. I would be pleased therefore of you would make the necessary arrangements and authorise the associated superannuation payments to be deducted from my salary forthwith (including arrears).”

SUBMISSIONS
12. Mr Alexander says:
12.1. He has no recollection of receiving the Letter and knows of at least three other people who were left in ignorance of the option as they did not receive the Letter.

12.2. When he joined the Council in April 1991 he was not given the option of having the value of the benefit of his leased car included in his superannuable pay. He made a particular point of asking about this when he joined the Council and was told that the car payments did not qualify. He was a senior manager and before he left his previous authority in 1991 he had had the benefit of a leased car and had been told that the value of his leased car contributions was not allowable as part of his pensionable pay. He was acutely aware of the prospective benefits of having the value of his lease car added to superannuable pay. It is inconceivable that he would have ignored the opportunity, offered in January 1993, to enhance his pension via the value of his leased car, had he been written to about it.

12.3. He learnt that another colleague, who made a similar belated application a few years’ previously, in 2000, was able to make a late application subject to payment of additional contributions. The colleague, who worked in a different section (in Property Services) gave permission for his correspondence with the Council to be put to the Council in support of his (Mr Alexander’s) claim. 

12.4. He believes that of 220 car leaseholders only about 20 took up the option. 

12.5. Broad statements that letters were circulated to car leaseholders simply do not hold water, there are too may varied examples where patently this was not the case. 

12.6. He believes that none of the other three officers in Leisure Services who had leased cars were aware of the option, nor were they members of the union so that the subject never cropped up. He notes that, in 2005, 70% of those who took up the option were from one department in Technical Services i.e. Engineering and Buildings. These people were the people who made a fuss about not receiving the Letter.

12.7. His leased car arrangement terminated in March 2006. During the course of 2006 he asked, on a few occasions, for details of the costs that would be involved were he to decide to make an application but he received no information. According to his calculations it would be worth his while making an application if his complaint is successful.

13. The Council says:

13.1. The Regulation was interpreted by the Council so that any existing employee who had a leased car prior to 31 December 1992 would need to make an appeal or, following the outcome of successful appeals, would need to instruct the pension group to include the value in their pensionable pay. The Council had earlier made a decision to exclude the money value of the provision of a motor vehicle in an employee’s remuneration. Following a number of successful appeals, the Council sent a memo, dated 19 January 1993, to all members of the Scheme who had a leased car telling them, that if they wished to make an appeal, to contact the pensions group. 

13.2. The Finance Directorate sought legal advice about whether to make the value pensionable and wrote to everyone who had a leased car telling them this was what the Council had decided. However, the view at the time was that some members did not want the value included and therefore a memo was sent instead asking them to contact the pensions group. 

13.3. Not all members in the pension scheme who had a leased car chose to include the value of the benefit of the lease car in the calculation of their pensionable remuneration. This would have been down to individual choice. The Council understands that some members decided that they did not wish to pay arrears that might be due from when they first took out the car lease. Also, if they were to cease the employment they were in and go to another authority they would no longer have the right to include the value of any new car in their superannuable pay.

13.4. The decision to permit the claim of Mr Alexander’s colleague in 2000 should not, with the benefit of hindsight, have been made. The claim should have been refused. 

13.5. There appears to have been a breakdown in communication within the Directorate of Technical Services which was dealt with in the summer of 1993. Mr Alexander was employed in the Directorate of Technical Services. 

13.6. If Mr Alexander’s complaint is upheld the total money value of the provision of his car over the period from 17 April 1991 to 4 April 2006 during which he took part in the car leasing scheme would be £43,277.11. He would be required to make £2,596.66 contributions to the Scheme. If the money value of the provision of his car had been included in his final salary from 5 April 2005 to 4 April 2006, it would have increased it by £2,975.88. 
13.7. Copies of correspondence exist to support the view that all Directorates were notified by the pensions office of the situation and asked to ensure that their employees were subsequently notified. A substantial number of individuals submitted “appeals” using the model letter prepared by the pensions office at the time.

13.8. The only evidence it can provide that the Letter was distributed by the Directorate in which Mr Alexander worked is the verbal confirmation from the Head of Employment Services/Director of Technical Services as well as the memo of 6 May 1993. 
13.9. It does not know the number of letters sent but 81 appeals were made as a result of the Letter within the time limit and after. The earliest payroll report still available is for 1998 and this indicates that 36 employees were paying an emolument in respect of the value of their leased car. It would have been through the circulation of the Letter that the Council would have informed Mr Alexander of his rights. 

CONCLUSIONS

14. The issue for me to determine is whether the Council (acting as manager of the Scheme or as employer) failed to take reasonable steps to notify Mr Alexander of his right of appeal under the Amending Regulations to have the value of the benefit of the provision by the Council of his leased car included in his superannuable remuneration. Where there is a lack of clear evidence, as in this case, I must decide what, on the balance of probabilities, is most likely to have occurred taking into account the evidence before me. For the purposes of my determination, in considering the conduct of the Council, I do not necessarily need to decide whether the Council was acting as employer or as manager of the Scheme. How the Council decides to discharge its various functions is a matter for the Council.

15. Essentially, the Council’s position is that, at this distance in time, it is unable to provide conclusive evidence that the Letter was sent to Mr Alexander. It relies, principally, on the fact that instructions were given by the Finance Directorate to other relevant directorates, including Mr Alexander’s directorate which was the Technical Services Directorate, to circulate the Letter to all those with car lease contracts. There were therefore at least two stages involved in the dissemination of the necessary information and two opportunities for the lapse to occur which Mr Alexander says occurred.

16. The Council also relies on the fact that a number of employees did appeal although it seems that by 1998 only a small number were making additional pension contributions based on the value of their leased car. 

17. On the other hand, Mr Alexander is adamant that he did not receive the information, that had he done so he would have acted on it and that he has been left in ignorance of the option until coming up to retirement. I have no reason to doubt his assertions as to these matters. He has also said that the individuals who signed the letter of 8 April 1993 were all in a different department from him i.e. Buildings and Engineering and that others within his department were also not aware of this option. These claims have not been contradicted by the Council. 

18. Although the Council now says that the case mentioned in 2000 should not have been allowed, the statements made in relation to that case do recognise that lapses occurred and cannot easily be brushed aside by the more robust approach now being adopted by the Council.

19. Mr Alexander also makes the point that out of 220 car lease holders who could have opted to join the scheme only 20 did so. The Council has not denied the figure of 220 although it says that it does not know the number of Letters sent out although its records indicate that a total of 81 appeals were lodged. However, by 1998 there were only 36 employees who were benefiting from the option. It is difficult to know with certainty what to deduce from these various figures but, while certain employees may well have received the notice and decided for their own reasons not to join, the disparity in the numbers does, on the face of it, indicate that it is possible that not all of those eligible were notified.

20. There does not seem to be any dispute that the information was sent to and received by the Directorate of Technical Services. However, there is an admission that there was a breakdown in communication in that directorate, but no evidence to confirm what, if any, steps were taken to verify that all others entitled to receive the information, had in fact received it. The Director of Finance asked for this confirmation in his memo of June 1993 to the Director of Technical Services. I am not aware that there was any response to this memo. 

21. Even if I accept that Mr Alexander did not receive the Letter or other details of the option until well after the time for appeal had expired, this does not, of itself, indicate that there was maladministration by the Council. The passage of time means that there is only a limited amount of evidence available on which to reach my determination on this issue.  Nevertheless, taking into account the available evidence as to the distribution of the information, on balance, I am persuaded that there was a lapse by the Council in the distribution of the information to Mr Alexander during the course of 1993. 

22. Accordingly I uphold Mr Alexander’s complaint and direct the Council:

22.1. To accept Mr Alexander’s application for the value of the benefit of his leased car to be included in the calculation of his pensionable pay for the period 17 August 1991 to 4 April 2006, in accordance with the Amended Regulations and notwithstanding that his application is made out of time, provided that Mr Alexander makes such application within 28 days of today’s date.

22.2. Subject to payment by Mr Alexander of the additional pension contributions due from him for the period 17 August 1991 to 4 April 2006, to pay:

· any pension arrears due to him together with interest calculated as from the date when the payments were due to the date of payment at the base rate for the time being quoted by the reference banks; 

· the amended pension due to him in future.
22.3. To pay Mr Alexander, in any event, the sum of £150 for the non-financial injustice caused to him by the Council’s actions.  

CHARLIE GORDON

Deputy Pensions Ombudsman

4 July 2007
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