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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicants
	:
	Mrs B J Ward, Mrs C Mulloy and Mrs S M Daniels (the Applicants)

	Scheme
	:
	The Local Government Pension Scheme (the Scheme)

	Respondents
	:
	Sandwell Borough Council (Sandwell)
Scolarest – a member of Compass Group PLC (Scolarest)


MATTERS FOR DETERMINATION 
1. The Applicants have complained about the fact that their local government gratuity pensions (the Gratuity) stopped being paid when a contract to provide school meals that was held by Scolarest was not renewed by Sandwell.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
PROVISIONS OF THE SCHEME, RELEVANT REGULATIONS AND CASE LAW
3. A copy of the relevant section of the Sandwell’s Pensions Manual, which sets out the details of their Gratuity Scheme, states:
‘The rules of the scheme allow for payment of a gratuity pension to any employee who, on ceasing employment, has non-contributory service before 6 April 1978.  In order to qualify for the pension, the employee must satisfy the following conditions.

A minimum of 5 years continuous service.

Non-pensionable service before 6 April 1978.

Worked 15 hours or more weekly throughout the reckonable service period (ie prior to 5 April 1978).

Retirement/resignation 
–
 at age 60 onwards

Redundancy 

–
on cessation of employment

Ill Health Retirement
–
on cessation of employment’
4. Statutory Instrument No 24 under The Local Government Superannuation Regulations 1986 states:

‘Power to grant Gratuities
K1. – (1) Any scheduled body may grant to any employee on his ceasing to be employed by them…a gratuity of either –

by way of a lump sum not exceeding an amount equal to twice that of the annual emoluments of the employment; or

by way of periodical payments not exceeding in the aggregate an amount equal to twice that of the amount aforesaid; or

by way of an annuity the capital value of which does not exceed the amount aforesaid’
5. Statutory Instrument No. 1497 under The Local Government Superannuation (Gratuities) Regulations 1995, states:

‘…regulations 2 and 3 shall have effect as from 6 April 1991…’

‘Power to grant Gratuities on retirement

K3. – (1) Where a person – 
who has been employed by a scheduled body (otherwise than as a teacher) for not less than 5 years, or

who has been employed for not less than one year and-

has attained the age of 60, or

is incapable of discharging efficiently the duties of his employment by reason of permanent ill-health or infirmity of mind or body,

ceases to be so employed otherwise than as mentioned in regulation K4 (1) (b), the scheduled body may make him a discretionary grant (“a retirement gratuity”).

A retirement gratuity may consist of a lump sum or an annuity or both’
6. Regulation 7(1) of the Transfer of Undertaking (protection of Employment) (TUPE) Regulations 1981 states:

‘Regulation 5 and 6 shall not apply:

to so much of a contract or collective agreement as relates to an occupational pension scheme within the meaning of the Social Security Pensions Act 1975 or the Social Security Pensions (northern Ireland) Order 1975 or to any rights, powers, duties or liabilities under or in connection with any such contract or subsisting by virtue of any such agreement and relating to such an agreement and relating to such a scheme;
7. The doctrine of estoppel by convention was summarised by Lord Denning in Amalgamated Investment & Property Ltd v Texas-Commerce International Bank Ltd [1982] QB 84 as follows:
‘When the parties to a transaction proceed on the basis of an underlying assumption – either of fact or law – whether due to misrepresentation or mistake makes no difference – on which they have conducted the dealings between them – neither of them will be allowed to go back on that assumption when it would be unfair or unjust to allow him to do so.  If one of them does seek to go back on it, the courts will give such remedy as the equity of the case demands.’

8. In the case of Redrow PLC v Pedley [2002], the Vice Chancellor said in relation to the doctrine:
‘Thirdly, as the formulation of the principle shows, what must be proved is that each and every member has by his “course of dealing put a particular interpretation on the terms of” the Rules or “acted upon the agreed assumption that a given state of facts is to be accepted between them as true”.  This involves more than merely passive acceptance.’
MATERIAL FACTS

9. The Applicants were all employed as school meals staff by Sandwell when, on 1 August 1994, the contract to provide school meals was outsourced to Chartwells, which was part of the Compass group.  The Applicants were all transferred into service with Scolarest on a TUPE basis from 1 August 2004.  For the purposes of these applications, and to avoid confusion, I will refer to the respondent firm as Scolarest throughout.  
10. The Applicants had all accrued pensionable service within the Scheme.  These benefits were deferred when the Scolarest contract commenced and came into payment when they each retired.  The Applicants had all become eligible also for membership of the Compass Final Salary Scheme when the school meals contract commenced.
11. All of the Applicants retired whilst in Scolarest service, and all had non pensionable pre 1978 service with Sandwell, and had also worked for more than five years continuously.  If, therefore, the school meals contract had not been transferred to Scolarest, they would have retired from Sandwell’s service and all of the applicants would have received the Gratuity from the Scheme.
12. Mrs Ward and Mrs Mulloy were both aged over 60 on 1 August 1994.  As such, they would have received their Gratuity had they retired from Sandwell’s service before their transfer to Scolarest took place.  Mrs Daniels turned 60 on 24 August 2004.
13. After retiring in 1995, Gratuities were paid to all the Applicants through the Scolarest payroll system on a monthly basis.  The Applicants’ final payslips show that the annual Gratuities for Mrs Ward, Mrs Mulloy and Mrs Daniels, amounted to £327, £132 and £452, respectively.
14. From 1 August 2005, Scolarest’s contract was not renewed and responsibility for providing school meals was taken back by Sandwell.  Scolarest stopped the payment of Gratuities to the Applicants from this time.  
15. The Applicants contacted both Sandwell and Scolarest about their Gratuities.  Sandwell’s response was that it was not responsible for paying the Gratuities, as they were not Sandwell employees when they retired.  The Applicants say that they had no reply from Scolarest. 

16. In December 2005, Sandwell wrote to Scolarest stating:

‘It is my understanding that the employees in question transferred from Sandwell MBC to Scolarest and then [sic] trading as Chartwell in 1994 under the TUPE Regulations.

The current TUPE legislation does not transfer benefits relating to pensions, however, the Pensions Act 2004 does put a legal obligation on employers to provide pension benefits for transferring employees.

It is our understanding that the employees in question cannot and did not transfer over to Sandwell MBC on the 1st August 2005, as they were not current employees.  They had retired whilst being employees of Scolarest and as such it is your responsibility to pay the gratuity payment in relation to these individuals.

You make reference to an Agreement dated November 1995 between Sandwell MBC and Scolarest for Scolarest to make payments on behalf of Sandwell MBC.  I have searched our archives and I cannot locate any such Agreement in existence.

When employees transferred to Scolarest in 1994 Scolarest agreed to offer them broadly comparable pension schemes and gratuity payments.  I find no evidence to suggest that you were doing this on behalf of Sandwell MBC especially given the fact that Scolarest were the transferred employers and not Sandwell MBC employees.
If an employee retires from Scolarest during this period they remain Scolarest responsibility.

SUBMISSIONS
17. Hammonds, the solicitors acting for Scolarest, have said:
17.1. On its assumption of the school meals contract in 1994, Scolarest mistakenly believed that the Gratuities were a contractual right and not an entitlement under an occupational pension scheme.  This was because the arrangement appeared to lack the formalities of a pension scheme: a trust deed or establishing instrument, a fund, contribution obligations and HMRC (then Inland Revenue) approval.  The Scheme was effectively regarded as an unfunded, unapproved occupational pension scheme.  Scolarest had agreed to provide future service occupational pension benefits within its own Group Final Salary Scheme so this was an easy mistake to make.
17.2. Scolarest therefore commenced payment of the Gratuities in the mistaken belief that (1) it was obliged to do so under TUPE regulations or (2) pursuant to a contractual arrangement between Scolarest and Sandwell, that Scolarest would pay the Gratuities on Sandwell’s behalf.  However, no record of such an agreement can be traced.
17.3. Scolarest now accepts the Gratuities’ origins were in statutory instrument and therefore an occupational pension scheme within the meaning of Section 1 of the Pension Schemes Act 1993.  
17.4. It is clear as a matter of law that, when the Applicants transferred to Scolarest, the part of their contract that related to occupational pension benefits did not also transfer with them.  As the Gratuities do relate to an occupational pension scheme, there was never any legal obligation upon Scolarest to pay the Gratuities.  The mistake in paying the Gratuities does not give rise to a legal obligation to continue such payments in the future; and it was at liberty to cease payments at any time.
17.5. Whilst it now is evident that the obligation to pay Gratuities did not pass to Scolarest, Sandwell may have had a residual exposure to compensate the Applicants for the failure to secure the payment of the Gratuities after the school meals contract was transferred to Scolarest.  

17.6. Scolarest sincerely regrets the distress and inconvenience caused, but it does not consider that it is under any duty to recommence payment.  It will not however seek reimbursement from the Applicants or the other recipients of the Gratuities mistakenly paid by it.

17.7. In response to an enquiry from my office about the application of the doctrine of estoppel by convention, Hammonds say that, for such an estoppel to apply, the Applicants and Scolarest would have had to have a shared assumption about the entitlement to receive, and the liability to pay, the Gratuities.  Any estoppel must have a ‘genesis’ from which the shared assumption or mistake can arise.  In a funded scheme, that genesis is likely to be the issuing of a statement or document to members.  In an unfunded scheme, like the Gratuities arrangements, which were established by Statutory Instrument, the origins of the shared assumption may consist simply of a promise made in a member’s contract of employment that certain pension benefits would be payable.  The Gratuities were not referred to in the Applicant’s contracts of employment and Scolarest did not issue any documentation about its provision of the Gratuity Scheme.  The mere fact that each candidate asserted her eligibility cannot, by itself, be capable of generating an estoppel; there has to be something more.
17.8. In the case of Redrow Plc v Pedley & Others [2002] 23 PBLR, the Vice-Chancellor said that estoppel principles should be applied with caution between (in that case) trustees and the general body of scheme members, for three reasons.  The third of those reasons was that ‘more than passive acceptance’ was required.  The Applicants clearly need to evidence that they have acted on the agreed assumption about the payment of the Gratuities and that this amounts to ‘more than passive acceptance’.  The Applicants have not demonstrated such positive conduct.

17.9. Scolarest made no documentary or contractual representations about the Gratuities and the Applicants are unable to show that they gave consideration by remaining in the employment of Scolarest in the anticipation of receiving the Gratuity payments.

17.10. If it were to be found that there was a shared assumption between the Applicants and Scolarest, which the Applicants acted positively upon, then the question arises as to whether or not it would be unfair to allow Scolarest to go back on that assumption.  Scolarest never had a legal obligation to pay the Gratuities.  There was no consideration in the price of the contract that was outsourced to Scolarest for the payment of the Gratuities.  Until the termination of that contract on 31 July 2005, the payments were a ‘windfall’ to the Applicants.  If Scolarest is estopped from discontinuing the Gratuities, the payments will have to be made from Scolarest’s other resources, as it no longer holds the school meals contract with Sandwell.  Scolarest is not seeking reimbursement of the payments that have been made to the Applicants and it is neither unfair nor unjust to discontinue the payments after 1 August 2005.  Scolarest simply brought to an end, payments that it was not legally obliged to make and which the Applicants had obtained as a “bonus”.

17.11. Scolarest has asked for consideration to be given as to what other remedies the Applicants may have.  The possibility has previously been raised by Scolarest that the Applicants may have had a claim against Sandwell for failing to procure the continuation of the Gratuities after the TUPE transfer to Scolarest.  It is acknowledged that any such claim would probably now be statute barred under the Limitation Act 1980.  However, the Applicants may have received legal advice on the TUPE transfer either personally or through their trade union.  If so, the Applicants may have a claim against their legal adviser.  

18. Sandwell has said:
18.1. The Applicants all retired whilst in the service of Scolarest.

18.2. There is no evidence of any agreement between Scolarest and Sandwell as to who should be responsible for the Gratuities.

18.3. On the transfer of the school meals contract to Scolarest in 1994, the terms relating to Gratuities simply fell out of the Applicants’ employment contracts.  
18.4. Sandwell has powers to award Gratuities as set out in statutory instrument.  These powers did not transfer to Scolarest along with the school meals contract.  Furthermore, no further pension rights accrued between the Applicants and Sandwell from the time that the school meals contract was transferred to Scolarest.  This was not possible as the employment contract between them had come to an end.
18.5. The Gratuities were not considered at the time of the transfer.  When this was discovered, Scolarest eventually agreed to pay the Gratuities and a list of qualifying employees was sent to them together with instructions on how to calculate the amounts payable.  It cannot comment on why Scolarest agreed to commence payment of the Gratuities to the Applicants.  

18.6. If it is wrong, and the matter of Gratuities did not fall within the TUPE regulations exception, then responsibility for making the payments would have passed to Scolarest without any further input from Sandwell.  

18.7. Given the terms of the TUPE regulations in 1981, Regulation 10(3) of the TUPE Regulations 2006 and the Directives behind those Regulations, any chance of establishing a claim for breach of contract on the basis of its failure to procure the continuation of a power which would not transfer in any event (because it fell within the Regulation 7 exception) is fanciful.
18.8. Any such contractual claim would be time-barred, as would any claim for constructive dismissal under Regulation 5(5) of the 1981 TUPE Regulations on the ground that there was a substantial change to the employee’s detriment.  This latter claim in any event depended on the employee showing a fundamental breach of contract (Rossiter v Pendragon plc 2002[IRLR] 248), which is very unlikely given the points stated above, and also because any chance of obtaining the discretionary annuity had not accrued at the point of transfer and depended on the contingencies at point 4 of the Gratuity Scheme Pensions Manual.
19. The Applicants say:
19.1. Sandwell said that, even though the contract was outsourced, they would still get Gratuities.
19.2. It is odd that a copy of an agreement between Scolarest and Sandwell, setting out that Scolarest would pay Gratuities on behalf of Sandwell, has not been found, as it would be important to both sides.
CONCLUSIONS
20. Scolarest appears to have agreed, after entering the contract to provide school meals, to commence payment of the Gratuities.  Sandwell did send a list of qualifying employees and relevant instructions on how to calculate the Gratuities to Scolarest.  It is unfortunate that the basis of the arrangement between Sandwell and Scolarest cannot now be established, as it might clearly have a bearing on any ongoing liability Scolarest may have.

21. It is clear that Scolarest has no contractual obligation to pay the Gratuities and that liability to pay them did not transfer under TUPE.

22. Scolarest paid the Gratuities for a period of approximately ten years, and I have to consider whether or not it can simply decide to stop making the payments, even if it has no legal obligation to continue.  I have therefore to consider whether Scolarest should be estopped by convention from ceasing to pay the Gratuities. 

23. Although there is a suggestion that it agreed to do so “on behalf of” Sandwell, I have seen no evidence sufficient to convince me that was the case.  It is therefore clear to me that both Scolarest and the Applicants proceeded under a shared assumption that the Gratuities were payable by Scolarest.  Scolarest evidently believed that it had to make the payments; otherwise I do not think it would not have started to pay them in the first instance, or would at least have put its objections on record.  The Applicants would have known that they were due a Gratuity had they retired in Sandwell service, as this would have applied to all employees who met the necessary criteria.  The Applicants would almost certainly not have been conversant with the intricacies of employment law and would have assumed that their entitlement to a Gratuity accompanied their transfer to Scolarest.  They say that they were assured that the outsourcing would not affect the Gratuities, and such an assumption was therefore reasonable, and would have gained greater credibility when Scolarest freely put the Gratuities into payment.

24. If Scolarest had declined to pay the Gratuities when the first Applicant retired in 1995, it seems to me inconceivable that Sandwell and Scolarest would not between them have ensured that provision was made for the Applicants’ Gratuities to be paid.  

25. Scolarest has suggested that something more than mere “passive acceptance” is required to establish an estoppel by convention (as set out in the Redrow case).  As is clear from the relevant extract from that case above (see paragraph 8), a scenario was contemplated in which trustees might be able to bind scheme members to a particular assumption about the calculation of their benefits to their detriment.  It is unsurprising therefore that the Vice Chancellor stated that something more was required to bind the members than the fact that they had simply passively received their benefits.  I do not consider that reference therefore to be particularly helpful.
26. Moreover, the case before me involves a shared assumption about a contract rather than a trust.  What Scolarest effectively submits is that, to establish an estoppel by convention, the Applicants have to show that they only remained in Scolarest’s employment in order to receive the Gratuities.  I do not agree with this reasoning.  It is enough in my opinion, to satisfy the requirements of Redrow that the Applicants continued to go to work and perform their obligations under their respective contracts of employment in the expectation that they would receive the Gratuities from Scolarest.  On this basis, it is hardly surprising that the Applicants cannot show the type of positive conduct that Scolarest demands of them, since it would contradict the very basis of the assumption shared between them in the first place. 
27. The Applicants may well have been mistaken, in believing that Scolarest had an obligation to pay the Gratuities, but all that may be needed to establish an estoppel is an “assumption…based on a mistake spontaneously made by the party relying on it, and acquiesced in by the other party.”  Clearly in making the payments, indeed in believing it had to, Scolarest did nothing to displace the Applicants’ belief.  (See Chitty on Contracts Vol.1 3-100).  
28. It will be clear from what I have said above that, had Scolarest not accepted responsibility for making the payments, I have little doubt that those expecting the Gratuities would have taken appropriate action to try to secure the payments.  It is difficult to speculate now what that would have consisted of.  But refraining from such action, as none was necessary given that Scolarest accepted responsibility for making the payments, also illustrates something more than “passive acceptance”.

29. Scolarest has pointed out that the Applicants may have (or have had) alternative actions open to them.  I attach no particular weight to that argument.  My role is to consider the complaint before me, and it would be unusual, assuming the matter is within my jurisdiction, for my conclusion to be affected by alternative actions possibly open to an applicant. 

30. Given the circumstances of the Applicants, and the fact that Scolarest has been making these payments for a considerable time, I do consider it would be inequitable simply for Scolarest to refuse to make further payments to those affected.  I might add, although it has no particular bearing on my conclusion, that I express mild surprise, given the sums involved, that what are presumably not inexpensive efforts are now being made to avoid future liability.

31. I therefore find that the relevant criteria are satisfied and that Scolarest are estopped by convention from ceasing to pay the Gratuities to the Applicants.

32. It was thus inappropriate for the Applicants’ Gratuities to have ceased in the way that they did, and I consider that the Applicants, particularly bearing in mind their ages, have all been put to an amount of unnecessary distress and inconvenience, for which I make a suitable award.

33. In the light of the conclusions I have reached, I make the appropriate Directions against Scolarest as set out below.  Given my conclusions I do not need to consider further the role of Sandwell in this matter.

DIRECTIONS
34. Within 28 days of this determination, Scolarest is to recommence the payment of the Gratuities to the three Applicants.  Furthermore, it should calculate what Gratuities each of the Applicants has missed since August 2005, when the Scolarest school meals contract came to an end, and pay each of the Applicants a lump sum equivalent to these missing payments, together with interest.  The interest added should be at the base rate for the time being quoted by the reference banks calculated from August 2005 to the date payment of the Gratuities recommences.

35. I also direct that Scolarest pay each of the Applicants the sum of £150 to compensate them for the distress and inconvenience resulting from the inappropriate termination of the Gratuities.
CHARLIE GORDON

Deputy Pensions Ombudsman

7 March 2008
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