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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr K G Hoole

	Scheme
	:
	Local Government Pension Scheme (Scotland)

	Respondent
	:
	Aberdeen City Council (the City Council)


MATTERS FOR DETERMINATION 
1 The Applicant complains that the Respondent, as administrator of the Scheme, misled him into believing that were he to leave his employment with Scottish Water under a Voluntary Severance Scheme and take up employment with the Highland Council his pension benefits with Scottish Water would be unaffected.
2 The Applicant states that his financial loss is:
2.1 Loss of potential pension benefits; and

2.2 Loss of salary.
3 Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME
4 The relevant Regulations are the Local Government (Discretionary Payments and Injury Benefits) (Scotland) Regulations 1998 (the 1998 Regulations) as amended with effect from 7 April 2000. The particular Regulations relevant to this complaint are Regulations 17 and 18. These provide that there shall be a reduction in any discretionary enhancement of pension benefits if, when aggregated, the period of membership used in the calculation of benefits in respect of a first employment plus the period of membership (or assumed membership) in a second employment exceeds the membership which would have been achieved had the member remained in the first employment. This reduction does not take effect until the employee leaves the second employment.
5 Regulation 110 of the Local Government Pension Scheme (Scotland) Regulations 1998 states that each administering authority must apply the policy published by them under Regulation 109 as to the entitlement of a former member:   
110.  - (1) Where a member who is entitled to the payment of a retirement pension proposes to enter a new employment with a Scheme employer, he must inform the employer about that entitlement.
(2) If such a member enters such a new employment he must immediately notify   in writing the body from whom he has become entitled to receive the pension.
(3) Paragraphs (1) and (2) do not apply where the new employment is employment in which the person is eligible to belong to a teachers’ scheme.
(4) The authority which is the member's appropriate administering authority as respects the retirement pension to which he is entitled-

must apply the policy published by them under regulation 109 to the member; and
(b) may reduce the annual rate of that pension or, as the case may be, may cease to pay it, during the period while he holds the new employment, in accordance with that policy.
(5) However, no reduction under paragraph (4) of the pension of a person who was a member immediately before the commencement date may exceed the reduction which would have applied under the 1987 Regulations if those Regulations had applied when the member entered his new employment.”

6 Regulation 109 states that each administering authority must formulate and keep under review its policy on abatement. The City Council’s policy (“Policy Statement on Discretions– Aberdeen City Council, 2004) reads:
“Reduction of pension on re-employment
At present if a former member in receipt of a pension re-enters local government employment then his/her pension is subject to reduction for the period of re-employment. The regulations allow Aberdeen City Council, as Administering Authority, in consultation with Employing Authorities to review the policy on re-employment. The Council decided that pensions will be subject to reduction or suspension during any period of re-employment if new pay plus pension exceeds rate of pay on retirement.”

7 The Applicant was a member of the Local Government Pension Scheme administered by the City Council. The City Council’s Retirement Guide states at page 12:

(a) “Will my pension be reduced if I take up further employment?
(b) If you take up non-Local Government employment then your pension will not be affected.

(c) If, however, you take up other employment with an employer which is subject to the Local Government Scheme you must inform the Pensions Section immediately, even if you opt to join the scheme, as in certain circumstances part or all of your pension may have to be withheld until you retire again, or your new employment ceases.
(d) The general rule is that your pension plus the pay in your new employment cannot exceed the final pay in your former employment (increased in line with any pension increase).” 

Two worked examples were provided in the Guide.
MATERIAL FACTS
8 The Applicant was a civil engineer employed as a Network and Maintenance Coordinator by Scottish Water. He was a member of the Aberdeen City Council Pension Fund (with the Local Government Pension Scheme) which qualifying employees of Scottish Water were entitled to join. In 2003 Scottish Water operated a Voluntary Severance Scheme (VSS) to enable staff who met certain criteria to leave their employment with Scottish Water on advantageous terms.
9 Faced with a possible move of his employment from Fort William to Inverness, the Applicant decided to apply for the post of building inspector with the Highland Council based at Fort William.
10 Having read its Retirement Guide, on 18 June 2003 the Applicant wrote to the City Council asking whether there would be any effect on his pension benefits (in both the long and the short term) were he to be employed by the Highland Council. He posed six detailed questions. On 24 June the City Council replied stating that he was correct in assuming that his pension would be affected if his pension plus new salary was greater than the final salary used for the calculation of benefits. In reply to the six questions the Pensions Manager wrote:
“(a)
The maximum you could earn is based on final pensionable pay (i.e. pay for last 365 days prior to retirement). This amount is increased each year in line with inflation.
(b)
If your pension plus new salary was higher than your final personable (sic) pay the difference would be deducted from your pension.
(c)
If a deduction was in place and you stopped working your pension would be re-instated to the original amount plus any applicable pension increases applicable.
(d)
You can participate in your new employer’s pension scheme. Your second pension would be based on service and pensionable pay for that job. This would have no effect on your pension from Scottish Water.

(f)
N/A
 

(g)
On retiral from Scottish Water your AVC fund must be used to purchase an annuity to provide you with additional income. Alternatively you can use the fund to purchase additional membership in the Local Government Scheme thus increasing your pension from that source. (This must be done at least 2 months prior to retiral). If you join the scheme with your new employer (you) can start a new AVC contract at that time.”
11 The author added that her comments applied only if the Applicant started work with an employer who participated in the Local Government Pension Scheme –“any other scheme would have no effect on your pension”.
12 The Applicant left Scottish Water under the VSS on 30 September 2003 and began work with the Highland Council as a Building Control Officer on the following day. His severance package included an enhancement of ten additional years’ service (the enhanced pension). His annual pension was £11,333.29 subject to pension increases from age 55. In addition, he received a lump sum payment of £30,999.86 and a severance payment of £3,000 from Scottish Water. These benefits became payable immediately at the Applicant’s then age of 51. 
13 On 6 October 2003 the Pensions Manager wrote to the Applicant that Regulation 110(2) of the 1998 Regulations provided that if he entered the employment with any local authority or employer contributing to the LGPS he would have to:
“1
Inform your new employer that you are in receipt of a Local Government pension; and
2
Notify the Pensions Section immediately confirming:
(i)
date commenced re-employment

(ii)
new rate of pay.”
14 The author added that as the Applicant had received compensatory added years, if he became employed by any local authority or employer contributing to the LGPS his pension benefits might be reduced on leaving that employment if membership in the second employment plus compensatory added years exceeded the total membership he would have achieved had he remained in his first employment until age 65. The Regulation applied whether or not he joined the LGPS on the commencement of any re-employment.

15 On 14 October 2003 the Applicant asked the City Council by email what reduction there would be to his pension were he to remain in his new post until age 65. In an emailed reply of the same day the Applicant was told that his pension could be “reduced in two circumstances
15.1 If your new pay plus your pension is higher than the pay used to calculate your benefits the pension is reduced by the difference. In your case:

Final Pay £35153.17, Pension £11333.29. 
Amount you can earn in new job before reduction would be £23819 gross; and

15.2 Your enhanced benefits may be reduced if Service worked in old job + enhanced service + service worked in new job is greater than the maximum service you could have achieved in your old job. The reductions would be calculated when you left the new job. 

Scottish Water maximum service to age 65 29 yrs 191 dys

Actual Service + Enhancement 25 yrs 289 dys

Reduction to enhanced benefits after working 3yrs 267 dys in new job i.e. after age 65”. 
16 On 2 July 2004 the Applicant asked the City Council for a statement of the discretions available to employing authorities under the Scheme and on 16 July he asked for details of the reduction of pension benefits on re-employment under Regulation 110(2).
17 On 18 August 2004 the Applicant wrote to the City Council that he had taken up his post with the Highland Council having been assured by the City Council that joining the former’s pension scheme would have no effect on his Scottish Water pension. He asked for a review of the abatement calculation.
18 In its response dated 20 August 2004 the City Council wrote that while the Applicant was entitled to join the Highland Council pension fund, in which his benefits would be based on length of membership and final pensionable salary, his enhanced pension and lump sum would be subject to abatement if:

“(a)
your membership in your first period of employment

(b)
plus the membership (or potential membership [my emphasis]) in your second employment

(c)
plus the enhanced membership awarded by Scottish Water exceeds the membership that you could have had in your first employment until age 65 (i.e. three years and 267 days).

…

This reduction would apply whether or not you chose to join the Highland Council Pension Scheme. If you paid contributions towards the Highland Council Pension Scheme you would accrue pension benefits. Therefore, by making payment of contributions you are ensuring that your total pension benefits at retirement will not be any less than the current amount”.
19 In late September 2006 the Applicant left his job with the Highland Council and started a new job as a project officer at the Lochaber Deer Park at a salary of some £2,000 per annum less than he was earning with the Highland Council. He has said he left the Highland Council to avoid the possibility of deductions being made to his pension. He has also said he was concerned to learn from the City Council’s comments to me on his complaint that it took the view that his potential benefits from employment to age 65 with the Highland Council exceeded the reduction of his enhanced benefits from the City Council.
20 On 26 October 2006, in commenting on the complaint, the Pensions Manager wrote to my Office:

“based on the final pay and remuneration in his (the Applicant’s) second employment (although this calculation would depend upon figures at his retirement) and potential membership, the benefits payable by the Highland Council would be more than the reductions in the enhanced benefits payable by Aberdeen City Council”.
21 The Pensions Manager has said that at the time she wrote this she was aware that the Applicant had left his employment with the Highland Council. However, the City Council at no point communicated to the Applicant the gist of its letter to me.
SUBMISSIONS

The Applicant
22 The Applicant has said he was aware from pages 13 and 14 of the Retirement Guide that his combined pension and earnings from his new employment could not be greater than his previous earnings. He has referred to the passage in the Retirement Guide which states “the calculation is quite complex…you should therefore contact the Pensions Section for further advice…” The Applicant has said that that was precisely what he did. However, nowhere in the Guide did it state that taking a second employment would affect his ability to earn additional pension benefits in that reemployment or that the mere fact of reemployment could affect his benefits.
23 The Applicant has said he would not have left his employment with Scottish Water had he known that his “future income (as well as the ability to earn pension credit until I was 65) would be substantially reduced once I reached the age of 55. The need I had to support my family included the need to finance two daughters through university where additional income is needed not less”. He has said that he needed to be able to continue in his post with the Highland Council with his pension unaffected and to be able to accrue additional benefits until age 65.

24 The Applicant denies the statement of the City Council that the erroneous information he was given on 24 June 2003 was corrected before he left Scottish Water. The Retirement Guide gave no indication that his ability to earn further pension in his new job could be affected.
25 The Applicant has said he was astonished to learn from the City Council’s comments on his complaint that the pension he could have earned with the Highland Council would have outweighed any consequential reduction in his pension from Scottish Water. By the time the Council wrote to me the Applicant had already relinquished his job with the Highland Council to safeguard his pension benefits from Scottish Water and in consequence had taken a further 10 per cent cut in salary and any long-term security.
26 The Applicant has calculated that as a consequence of having been misled his loss will be £83,712.80 in lost pension from age 65 to age 80 plus loss of income from age 52 to age 65 of £44.311.98 (at 2003 prices).
The City Council
27 The City Council has said that it was unfortunate that the Applicant received incorrect information (for which it has apologised) from “a relatively inexperienced member of staff” but that the position was corrected before the Applicant left Scottish Water in that the Applicant was provided with the City Council’s Retirement Guide before he left. It has said that the Applicant’s pension benefits will not be affected unless he remains in his employment with the Highlands Council for more than three years and 267 days. Thereafter “the enhanced portion of the benefits paid by Aberdeen City Council will be subject to reduction. This can however, be compensated by the pension benefits that will be paid by the Highland Council, provided he does not make an election to opt out in respect of that employment….There is no discretion to ignore any further period of service which would increase the potential period of membership that the Applicant) could have achieved if he had remained in his first period of employment until age 65”. 
28 The City Council has argued that the Regulations were correctly applied. Had the Applicant remained in service with Scottish Water until age 65 he would have had 29 years and 191 days of pensionable service. Under the severance package he left with 25 years and 289 days of service (inclusive of the 10 enhanced years). The difference was three years and 267 days and that was the period for which he could work in a further employment under the scheme without reduction of benefits.
29 In commenting to me on the complaint the City Council has said that the Applicant’s potential benefits while employed by the Highland Council to age 65 would be based on 13 years 267 days of service, namely 13 267/365 x 1/.80th x  final pay plus a lump sum equal to three times that amount. It has added that those benefits would have exceeded the consequent reduction in enhanced benefits payable by the City Council consequent upon his second employment with a local authority.
30 The City Council has told me that it was aware that the Applicant had left his employment with the Highland Council.
CONCLUSIONS
31 The Applicant fully appreciated that if his pension in payment plus his salary from his second employment exceeded in total his final pensionable pay in his first employment the excess would be deducted from his pension in payment. That is not an issue.
32 However, the Applicant did not appreciate that the mere fact of his reemployment would lead to an abatement on retirement or at age 65 of his enhanced benefits after a relatively short time in his second employment (three years and 267 days). In fact he was misled into believing the contrary. 
33 The City Council has admitted that its letter of 24 June 2003 was misleading. It was misleading in that the Applicant was told that he would be permitted to participate in the pension scheme of his new employer and that such participation would have no effect on his pension from Scottish Water. It was only on 6 October 2003, after the Applicant had changed his job, that the Pensions Manager wrote to the Applicant that if he became employed by any local authority or employer contributing to the LGPS his pension benefits at age 65 might be affected
34 This came as a shock to the Applicant who had counted on being able to be employed by, and to accrue pension benefits with, the Highland Council without any reduction in benefits earned in his former employment. The City Council has argued that, even if its letter was misleading, the error was rectified before the Applicant left Scottish Water on 30 September 2003 by virtue of the fact that he was issued with the Retirement Guide in the interval between 24 June and 30 September 2003. In fact, the Applicant had already read pages 12 and 13 of the Guide and it was the relevant passage there which had prompted him to make his enquiry of 18 June 2003 and I do not, therefore accept the City Council’s excuse. 
35 The City Council did not tell him until it was too late that he could only serve for three years and 267 days with the Highland Council before suffering a reduction in his enhanced benefits from Scottish Water.  I conclude, therefore, that the Applicant was misled and that the error was not corrected before he acted on it to his potential detriment.
36 The Applicant claims that he moved jobs in reliance on the misleading information he was given and that he suffered loss as a consequence. He has calculated his loss by reference to (a) the difference between the increased pension benefits he could have earned with Scottish Water had he remained there and the additional pension benefits he could have received in respect of pensionable service with the Highland Council from age 65 to age 80; and (b) the salaried income he lost by transferring to the Highland Council from age 52 to age 65 inclusive. 
37 Had the Applicant remained with Scottish Water he would have had to work for a further ten years (to age 61) before achieving the level of his severance benefits (at 2003 prices). He could then, notionally at least, have increased his level of benefits from age 61 until retirement at age 65. It is the loss of benefits for that period (i.e. three years and 267 days) which, in my view, constitutes the Applicant’s true detriment in regard to his Scottish Water pension. However, this is offset by the fact that he was able to earn pension benefits with the Highland Council for some three years. He could have earned benefits for the other 267 days had he chosen to remain with the Highland Council for that further period.
38 At the time that he left Scottish Water, had the Applicant fully understood there could be a reduction in compensatory added years pension when he left Highland Council, counterbalanced by new pension earned with Highland Council, in my view he would still have changed jobs.  He must have decided that the pension he was getting, plus Highland Council salary, was sufficient.  Nothing changed about that.  What did change was that, in effect, he could not earn more than three years 267 days’ pension with Highland Council, because the regulations prevent pensionable service being doubled.  But he would not have been able to accrue double service if he had stayed with Scottish Water, so, in broad terms, there was no difference.  (And anyway it was relevant to his decision that the Scottish Water job had been moved to Inverness.)
39 I am concerned with the fact that the information supplied by the City Council meant that the Applicant felt that he could not continue in his employment with the Highland Council after the expiry of three years and 267 days without incurring loss of pension benefits through abatement. He had hoped to earn additional income up to retirement age through his employment with the Highland Council.

40 However, I do not think it was the City Council’s task to advise him about the pension that he would have accrued with Highland Council.  It was the City Council’s responsibility to give him accurate information about the benefits that related to service with it.

41 On that basis, if the Applicant has lost out on future benefits or earnings as a result of leaving the Highland Council, then that is not the City Council’s fault.  At the time that he made his decision he had accurate (though belatedly so) information about the benefits relating to service with the City Council.

42 However, I consider that the Applicant endured three years of unnecessary worry - and he is entitled to feel disappointed by the discovery that taking employment with the Highland Council was substantially less to his benefit than he thought.
DIRECTION
43 I direct that within 28 days of the date of this determination the City Council shall pay the Applicant £1,000.
TONY KING
Pensions Ombudsman

31 March 2008
� This was a response to the question “If I would be disadvantaged by contributing to the pension in the new post, would I be eligible to pay into another pension scheme and how many years would I be able to accumulate?”
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