R00271


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs D M John

	Scheme
	:
	The NHS Injury Benefit Scheme

	Respondents
	:
	NHS Business Services Authority, Pensions Division (NHS Pensions)


MATTERS FOR DETERMINATION 

1. Mrs John asserts that NHS Pensions:
1.1. have incorrectly assessed her loss of earning ability,
1.2. ignored correspondence between the Occupational Health Consultant and the Personnel Department concerning alternative employment,

1.3. disregarded medical opinion concerning a sedentary role it was said she could carry out,

1.4. speculated that there was no other work available to her,

1.5. moved the date of termination of her employment to suit themselves,

1.6. failed to inform Paymaster that she was in receipt of incapacity benefit, and

1.7. failed to comply with standard procedures causing her stress, hardship, anxiety and distress.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mrs John was employed as a health care support worker at Morriston Hospital (then under Swansea NHS Trust (the Trust)) until 2 November 2000, when her employment was terminated on the grounds of ill-health. She is now in receipt of an ill-health retirement pension.

4. In August 1997, Mrs John developed back pain whilst attending to a patient. Mrs John continued to work, but says that she was experiencing discomfort and required painkillers. She was attended by her GP in November 1997, who prescribed anti-inflammatory medication. In August 1999, Mrs John developed severe back pain whilst transferring a patient from a bed to a wheelchair. She visited her GP, in September 1999, and was again prescribed anti-inflammatories and muscle relaxants. In October 1999, Mrs John was signed off work.
5. Mrs John subsequently underwent an x-ray, which confirmed a degenerative L5/S1 disc space. She was referred to the Physiotherapy Department at Morriston Hospital and also to an Orthopaedic Surgeon. A subsequent MRI scan indicated a prolapsed disc at L5/S1 with nerve root compression on the right. Mrs John underwent surgery in November 1999. Following the surgery, Mrs John developed pain in her left leg and her back pain persisted.
6. On 12 September 2000, Mr Kotselas, a Neurosurgical Registrar at Morriston Hospital, wrote to Mrs John’s GP:

“… she has been complaining of some pain in the back of her calf of the left leg and exacerbations of back pain.
On examination motor power was intact, there was reduced sensation in the S1 dermatome on the left and reflexes were equally elicited bilaterally.

Recent MRI of her lumbar spine showed perineural fibrous tissue formation and I have explained to Mrs. John that surgery wouldn’t be of any help, and in fact it would produce further damage. She accepted this and I have discharged her from clinic.”
7. In a subsequent letter to Dr Bell, a Consultant in Occupational Medicine at Morriston Hospital, dated 18 September 2000, Mr Kotselas referred to his letter to Mrs John’s GP and said:

“I know of no contra-indications why this lady should not continue working.”

8. On 3 October 2000, at the request of Mrs John’s solicitors, Mr Malcolm, a Consultant Neurosurgeon, prepared a report for them in which he said:

“The patient remains disabled with back pain and some left leg pain. She is under continued investigation by Mr Martin of the Neurosurgical Department at Morriston Hospital and is undergoing a repeat MRI scan. The lumbar discectomy was carried out appropriately by an experienced surgeon, but this lady has not made a recovery such that there is any possibility of her returning to work in the foreseeable future. At present, she is unable to drive and even limited domestic activities, such as carrying shopping or vacuum cleaning, are difficult. It is self evident that she cannot, at present, return to her former occupation and that even a job that involves sitting at a desk for prolonged periods of time would be difficult to manage.”

and

“The prognosis remains uncertain, as this lady is under continuing investigation. There is, however, no immediate prospect of her symptoms resolving.

Approximately two thirds of patients have a satisfactory result from lumbar discectomy … Employment status before surgery significantly influences outcome measures, however, and Mrs John’s occupation, involving manual lifting, is a poor prognostic indicator.
It is too early to give a final prognosis. There is a possibility that Mrs John’s symptoms will improve over the next two years to such a point that she might be able to return to some form of employment. This would not include, however, any work that involved lifting, as in her present occupation. There must be at least a thirty per cent chance that she will not be able to return to any form of employment.”

9. On 12 October 2000, Dr Bell wrote to the Hospital’s Personnel Officer saying:

“The news from the Neurosurgery Unit is not good and they would not wish to perform any further surgery on her back. She is therefore left with a degree of incapacity which really would prevent her from returning to her former job. Therefore, very reluctantly, she realises that she has to take retirement on the grounds of ill health.”

10. In response, the Personnel Officer asked if Mrs John would be able to undertake any alternative employment “within the Trust”. Dr Bell replied, on 25 October 2000:

“The short answer is that unfortunately this lady is not really employable in any capacity now, due to constant pain. This is never really going to improve unfortunately, which is why we decided together that ill health retirement would be entirely appropriate.”
11. Mrs John is in receipt of Incapacity Benefit. In November 2000, the Benefits Agency determined that she was capable of work with effect from 6 November 2000. Mrs John successfully appealed against this decision.
12. Mrs John applied for a Permanent Injury Benefit (PIB) in March 2002. Initially, Mrs John’s application was declined on the grounds that her condition was not wholly or mainly attributable to the duties of her NHS employment. Following an appeal by Mrs John, SchlumbergerSema (Sema), who provided medical advice for NHS Pensions at that time, revised their assessment and accepted that Mrs John’s condition was attributable to her NHS employment. However, they advised that they had assessed Mrs John as having suffered a reduction in earning ability of 10% or less, which meant that she was not entitled to a PIB.
13. Mrs John appealed again. In February 2004, she was seen by a Disability Analyst, Dr O’Malley. Dr O’Malley indicated, in her report, that Mrs John’s functional abilities were impaired in respect of sitting, standing, bending and lifting. With regard to sitting/rising/bending or kneeling, she said that Mrs John’s function would be minimally affected and the symptoms were of constant pain with no variability. With regard to standing/walking/walking up and down stairs, Dr O’Malley said that Mrs John was likely to have problems with standing in one place and would have to move after 10 minutes. She said that the functional impairment was moderate. Dr O’Malley said that Mrs John would have no problem with moving or lifting items weighing less than 2.5kg at surface height, but would be unable to pick up items of moderate weight from the floor and was likely to have difficulty moving large items.

14. Atos Origin (Atos), who now provided medical advice for NHS Pensions, assessed Mrs John as having suffered a permanent reduction in earning ability of between 11% and 25%. In a letter to Mrs John, dated 23 February 2004, Atos said:

“when assessing your permanent reduction of earning ability we cannot take into account age, job availability or disinclination to undertake such employment. We consider earning capability only.

The Scheme’s Medical Adviser has advised that

‘It can be accepted therefore that her back condition is mainly attributable to her NHS employment and that entitlement to permanent injury benefit is reasonable.

For the purpose of assessing her permanent loss of earnings ability she was examined by a disability analyst on 10-02-04. The examining doctor found that she had a mild on-going depression and back pain which was unlikely to change. She was minimally restricted in sitting, rising, lowering and bending, moderately restricted in standing and should not lift large heavy items. From this it is considered that she will be able to take on a different role mainly concerned with sitting such as that of a receptionist in the NHS. This would be equivalent to band 2’.”

15. Atos also suggested that Mrs John would be able to undertake the role of an Administrative Assistant with the Department for Work and Pensions (DWP); in other words, a sedentary occupation.

16. NHS Pensions requested information concerning Mrs John’s salary from the Trust. They were informed that Mrs John’s annual remuneration, if uprated to the salary for her grade at the current date, would be £10,554.26. NHS Pensions have explained that this figure was used for the purpose of comparing Mrs John’s earnings in her NHS post with a notional post to gauge her loss of earning ability. They say that Atos use a list of salaries applicable to various posts, but that these were current salaries rather than those applicable when Mrs John’s employment ceased, which is why they asked for an uprated figure.

17. NHS Pensions also requested information concerning state benefits from the Benefits Agency in Swansea, asking them to complete a standard form with details of any benefits paid. The form was completed on 1 March 2004, indicating that Mrs John had been receiving Incapacity Benefit from 9 October 2001.
18. On 17 March 2004, NHS Pensions wrote to Mrs John explaining that they had calculated her Guaranteed Income, on the basis of a total NHS service of between 5 and 15 years and an average pensionable remuneration of £8,993.68 (Mrs John’s average part-time earnings over the 12 months prior to her employment ceasing), as £2,698.10. NHS Pensions said that an annual allowance would be payable if Mrs John’s income by way of NHS pension, personal pension, SERPS, certain Social Security benefits and any compensation award was less than her Guaranteed Income. They provided a calculation of Mrs John’s annual allowance for the period 28 November 2000 to 8 October 2001, and for the period from 9 October 2001. For the first period, NHS Pensions had calculated the annual allowance on the basis that Mrs John was receiving £463.61 p.a. as NHS pension and no other benefits. For the second period, NHS Pensions had calculated the allowance on the basis that Mrs John was receiving £463.61 p.a. NHS pension and £3,519.64 p.a. Incapacity Benefit. Since this was higher than the Guaranteed Income, no PIB was payable from 9 October 2001.
19. Paymaster (responsible for the payment of benefits on behalf of NHS Pensions) were instructed by NHS Pensions to pay Mrs John an annual allowance of £2,234.49 for the period 28 November 2000 to 8 October 2001. NHS Pensions sent a form to Mrs John for her to complete to claim the allowance and asked her to send it direct to Paymaster. NHS Pensions also notified the Trust that a lump sum of £1,133.54 was payable to Mrs John.

20. Paymaster wrote to Mrs John, on 26 May 2004, saying that they had not received a claim form from her and enclosing another for her to complete.

21. On 17 September 2004, NHS Pensions wrote to Mrs John saying that they had been informed by Paymaster that Mrs John had still not claimed her allowance for the period 28 November 2000 to 8 October 2001. They said that they were aware that Mrs John was querying the assessment of her loss of earning ability, but said that claiming her allowance would not affect her right to appeal. NHS Pensions provided Mrs John with another form for her to complete to claim her allowance.

22. In January 2005, Atos confirmed their assessment of Mrs John’s permanent loss of earning ability as between 11% and 25%. Mrs John was notified of this.
23. In response to an enquiry from Mrs John, NHS Pensions wrote to her explaining:

23.1. The Scheme provided income protection (in a range from 11% to a maximum of 85%) for an NHS employee who suffered a permanent reduction in their earning ability as a result of a condition which was wholly or mainly attributable to their NHS work.

23.2. Permanent meant to normal retiring age.

23.3. For the purposes of measuring ‘wholly or mainly’, the Scheme used the civil burden of proof of ‘on balance of probability’.

23.4. The benefit may be paid in the form of a lump sum and an allowance. It was divided into five bands, dependent upon the degree of permanent loss of earning ability and length of NHS service. It was for life.
23.5. Permanent loss of earning ability was assessed against the applicant’s employment potential up to normal retirement by comparing earnings before the injury with potential earnings after the injury “in a postulated employment”.

23.6. It was agreed that Mrs John had a condition which was wholly or mainly attributable to her NHS employment and that she could no longer work as a healthcare support worker.

23.7. Their medical advisers were of the opinion, in view of the information provided by the disability analyst on 10 February 2004, that Mrs John was capable of working in a sedentary role, such as an NHS receptionist.

23.8. Because they had to consider permanent loss of earning ability, there was no specific date given as to when Mrs John would become capable of such work. There was no provision to compensate her for any period after leaving NHS employment when she might not have been capable of such work.
24. On 18 March 2005, NHS Pensions issued a stage one decision under the Internal Dispute Resolution (IDR) procedure. They did not uphold Mrs John’s complaint. NHS Pensions said that their medical advisers had taken into account the views expressed by Dr Bell, but that their view was that, whilst Mrs John’s back condition prevented her from working as a Health Care Support Worker, it would not permanently prevent her from undertaking other forms of sedentary work. They acknowledged that Mrs John had been granted ill health retirement, but said that, in coming to that decision, it had not been necessary to consider her ability to carry out other forms of work.
25. In response to further correspondence from Mrs John, NHS Pensions wrote to her on 8 April 2005. They said:

“I appreciate your concern that the opinion of the Scheme’s medical advisers appears to you to conflict with the advice you have seen from Dr Bell. I am not a medically qualified person but the Scheme’s medical advisers do appear to have taken Dr Bell’s comments fully into consideration when arriving at their own opinion.

It is not for [NHS Pensions] to say whether the NHS Trust should have retired you or offered you alternative employment. [NHS Pensions] does expect that the NHS employer will first consider all practical alternatives to retirement, in consultation with the individual, but we have no direct influence over what actually happens.”
26. In a subsequent letter, dated 21 April 2005, NHS Pensions said:

“May I explain that I do not see any particular conflict between the different views that have been expressed regarding your suitability for further employment. For their part the Scheme’s medical advisers must have regard to your long-term suitability for re-employment across a general field of employment. I can only speculate but your NHS employer may be of the view that they cannot offer you immediate employment.

Acceptance for incapacity benefit and disability benefits by the DWP only takes into consideration the condition presently existing.”

27. Atos wrote to Mrs John, on 23 May 2005:
“… Your query has been passed to our Medical Adviser who has responded with the following:

‘Consideration of Permanent Injury Benefit is with regard to the wider field of employment until the age of 65. The current availability of any particular post, locally or otherwise, does not need to be taken into account.

No new medical evidence was submitted. This medical advisor therefore carefully reviewed all of the medical evidence, all of which has been available to the previous medical advisor. The applicant did highlight the opinion of Consultant in Occupational Medicine, dated 25/10/00, in her letter of appeal; however expert advice on her longer-term prognosis was given by the Consultant Neurosurgeon, dated 03/10/00.

It is true there is an apparent conflict of medical opinion; this is not at all uncommon. The opinion of the Specialist in Neurosurgery is preferred.

The assessment undertaken by the Disability Analyst on 10/02/04 bears out the opinion that had been expressed by the Consultant Neurosurgeon on 03/10/00. The Disability Analyst confirms that her functional ability is now such that she would be capable of undertaking work of a non-physically demanding nature. Her function has clearly improved in accordance with the prognostic opinion offered by the Neurosurgeon on 03/10/00.
This medical advisor had no evidence which rebutted the reasoning provided by the previous NHSPA medical advisor (dated 20/02/04).

The NHS receptionist role therefore remains appropriate by way of alternative employment’.”

28. In response to a letter from Mrs John, NHS Pensions wrote to her, on 2 June 2005, explaining that the exact amount of the injury benefit due to her would be calculated by Paymaster. They estimated that it was in the region of £1,938.22 for a period of 314 days, including pensions increase. NHS Pensions said that Paymaster had returned the award notification to them in September 2004 because Mrs John had not claimed her allowance. They said that they would re-issue the award letter and send Mrs John a claim form.
29. Following a further enquiry from Mrs John, NHS Pensions wrote to her, on 8 June 2005, confirming that she had been assessed as suffering a permanent loss of earning ability of between 11% and 25% and that an injury benefit was payable. They explained that a lump sum of £1,133.54 had been paid on 1 March 2004 and that an annual income was also payable from 29 November 2000 (the day after the last day of Mrs John’s pensionable service). NHS Pensions went on to explain that, from the date Mrs John was in receipt of Incapacity Benefit (9 October 2001), her income exceeded the Guaranteed Income and, therefore, no injury benefit was payable from that date. They acknowledged that Mrs John had left employment on 2 November 2000, but said that she had received a payment in respect of untaken annual leave, which had extended her period of pensionable service.
30. Atos wrote to Mrs John, on 24 August 2005:

“… We have now received a response from the Medical Adviser which is noted below:

‘The applicant, in her letter of appeal, had highlighted the opinion of the Consultant in Occupational Medicine, dated 25/10/00. The opinion of the Consultant Neurosurgeon, dated 03/10/00 was preferred; this is an expert opinion, based on expert clinical examination and assessment of medical notes. Whereas the Consultant Neurosurgeon did not have access to the radiology, he records that the documentation in the notes of the radiology findings was consistent with his clinical findings.

The Consultant Neurosurgeon acknowledged the uncertainty regarding the longer-term prognosis. It would not have been possible in October 2000 to predict definitively the longer-term prognosis.

The Consultant Neurosurgeon felt that whereas there was a 30% chance of her not being able to return to any form of employment, there was a possibility that her symptoms could improve (and that there was a 70% chance of her being able to return to suitable employment). The assessment by the Disability Analyst bears out the fact that her functional ability has indeed now improved sufficiently for her to undertake non-physically demanding work’.”
31. Atos also confirmed that they had a copy of Mrs John’s job description on file and that it would have been taken into consideration by the Medical Adviser.

32. In response to an enquiry from the Pensions Advisory Service (TPAS), on Mrs John’s behalf, NHS Pensions referred her case to Atos for review. They referred to the review as a “Deterioration Review”, which Mrs John disagreed with. Mrs John was informed that Atos had decided that it needed to obtain further details about her condition. She was asked to complete a consent form, which she declined to do on the grounds that she was not applying for an injury benefit, but had already been awarded a benefit, which she was disputing. Mrs John subsequently offered to obtain an up to date medical opinion herself.
33. Following further correspondence from Mrs John, NHS Pensions wrote to her, on 24 April 2006, explaining (amongst other things) that their Medical Adviser had offered the following opinion:

“The occupational physician’s comment that as she is in constant pain she will never be able to work assumes two issues, 1 that it is not possible to work whilst having back pain – this is against modern medical advice which encourages sufferers to return to work even though they may still have pain, and 2 that she will not have any ameliorating treatment between now and age 65 years.

It is offered that these comments do not represent a basis for doubting the (our) medical adviser’s assessment.

In terms of [TPAS’] comment that her condition is getting worse, this may represent a basis for a deterioration review, although the statement that arthritis of the spine is a result of injuries is not in keeping with the consensus of medical opinion. Assessment of deterioration must only be by reference to the attributed condition.”
34. In the same letter, NHS Pensions explained that Mrs John could ask for her case to be reviewed at stage two of the IDR procedure or, if she felt that another review would only serve to delay her approach to the Pensions Ombudsman, she could regard the IDR procedure as being completed by this letter.

35. Mrs John saw Mr Malcolm again on 6 May 2006. She has submitted a letter from Mr Malcolm to her GP, dated 8 May 2006, in which he says:

“… this lady underwent a left L5/S1 microdiscectomy in November 1999. Unfortunately she has been troubled since then by leg pain and back pain, which recently has been more intense.

… Her back pain was also considerably improved by the surgery although it never resolved. As you are aware she had to give up her employment.

A year ago she developed a new left leg pain …

She takes … but no other treatment. She has not attended a Pain Clinic. She is not able to work. She is uncomfortable in any position she maintains such as standing or sitting. She tries to keep active.

…

This lady has chronic mechanical back pain related to her previous lumbar sacral disc prolapse. She has some minor dysaesthetic pain in the left leg related to previous S1 root injury. The pain that radiates down her left buttock maybe facet joint in origin.

I have emphasised to this lady that her scans are very satisfactory and there is no reason at all to believe she will face increasing disability as long as she continues to remain as active as she can within the constraints of her pain. I have been more at pains to emphasise that there is nothing on the scan to preclude a steady improvement in her back problems and this is a more likely outcome if she gives attention to keeping fit and active.
If she does wish to seek further treatment the most sensible course of action would be a Pain Management Programme … There is also no reason to consider surgical treatment … if a Pain Management Programme failed to control her symptoms adequately and her condition deteriorated to a point where her back pain was unmanageable, then consideration might be given to a lumbar sacral fusion. Personally I would not carry out such surgery however as I do not think the chance of success is justified by the risks involved. I have emphasised this at some length to Mrs John.

I do hope this lady will make satisfactory progress. Management of her back problem largely lies within her own control and I hope she will work hard to prevent her back problems completely overshadowing every aspect of her life.”
SUBMISSIONS
Mrs John

36. Mrs John submits:

36.1. The Occupational Health Service had a major role in providing medical evidence and opinion in relation to her ill health retirement. It was established that redeployment was not an option because of her condition. Her employer would have been fully aware of its duties under the Disability Discrimination Act and is an equal opportunities employer.

36.2. NHS Pensions stated, in their letter of 21 April 2005:

“I can only speculate but your NHS employer may be of the view that they cannot offer you immediate employment.”

36.3. The ultimate decision as to whether she qualified for ill health retirement rested with NHS Pensions and they decided that she qualified.

36.4. NHS Pensions accepts that her condition is mainly attributable to her NHS employment. Dr O’Malley did not establish any other condition other than the accepted condition.

36.5. The role of NHS Receptionist was considered by the personnel department and the consultant in occupational health and they accepted that she could not fulfil this position. The role of Administrative Assistance with the DWP has to be ruled out because the disability analyst from the DWP, who sees her on a more regular basis than the pensions disability analyst, has indicated that she is not employable.

36.6. Dr Bell and Mr Malcolm agree on her ability to work and that it would be difficult for her to manage even a sedentary role.

36.7. NHS Pensions’ medical advisers have not taken into consideration the pain she is experiencing. After her first injury, she continued to work, using painkillers to manage her condition. Continuing to work did not help with her condition. Pain is a warning system used by the body to show that something is wrong. It is an indicator and a relevant factor.

36.8. All the consultants concerned with her treatment have said that a second operation would not help and would only produce further damage.

36.9. The failure by NHS Pensions to check the information relating to her Incapacity Benefit has had a detrimental effect. They advise Paymaster of the figures to be calculated and, therefore, it is reasonable to expect NHS Pensions to pass on all information, including benefit paid.
36.10. Her pensionable pay figure was £11,215.77 at the time of her retirement.
36.11. NHS Pensions removed signatures from documents before sending her copies. Information and documentation has been changed or omitted within NHS Pensions.
36.12. The Trust did not extend her contract because of untaken leave. PIB is payable from the day following the last day of NHS employment. NHS Pensions should not use her annual leave entitlement to extend her employment record. This is clearly to their advantage and not to hers.

36.13. Not only has she has suffered financial hardship, but it has also been a very stressful time for herself and her family.

NHS Pensions

37. NHS Pensions submit:

37.1. They have correctly assessed Mrs John’s permanent loss of earning ability (PLOEA) at 11% to 25%.

37.2. In assessing PLOEA, they identify a postulated (alternative) suitable employment and compare the potential income from that with the income the applicant was receiving prior to the termination of employment. They measure the applicant’s ability to work across the whole field of general employment, not just with their own job, field or the NHS. They take into account the accepted condition, age, intellectual and academic ability, qualifications and experience, but not the availability of alternative employment or the applicant’s disinclination to take up such employment.
37.3. Mrs John appears to hold the mistaken view that their consideration of alternative employment is constrained by the considerations and recommendations of her employer’s Occupational Health Department. Those recommendations are limited to looking at what redeployment or job modifications are available to allow the employee to remain in employment before considering ill health retirement.

37.4. Whether they were speculating in suggesting that no other work was available to Mrs John is irrelevant in the consideration of her PLOEA. Employer consideration may be constrained by job availability, but theirs is not.

37.5. The date on which an NHS employee’s employment is terminated is a matter for the employer and employee. They are then notified by the employer. Mrs John’s employer informed them that her last working day was 2 November 2000, extended to 28 November 2000 by untaken annual leave.

37.6. They have not disregarded medical opinion in relation to the sedentary role, which it was said that Mrs John could carry out. They have weighed all the relevant evidence and arrived at a conclusion on the balance of probabilities, which they are entitled to do. They have explained to Mrs John that Mr Malcolm’s opinion, given in his letter of 3 October 2000, was preferred by their medical advisers, on the basis that this was an expert opinion. Mr Malcolm felt that, whereas there was a 30% chance of Mrs John not being able to return to any form of employment, there was a possibility that her symptoms could improve (a 70% chance of her being able to return to suitable employment). In 2004, the Disability Analyst found that Mrs John’s functional ability had improved sufficiently for her to undertake non-physically demanding work.
37.7. There is no requirement for them to notify Paymaster that Mrs John is in receipt of Incapacity Benefit. However, they have reviewed their files and discovered that Mrs John’s Incapacity Benefit may not have been properly accounted for in their calculation of her injury allowance, i.e. they have not deducted the correct amount in calculating the injury allowance.

37.8. They asked the Benefits Agency for details of Mrs John’s benefits and were told that she had been in receipt of Invalidity Benefit since 9 October 2001. They had no reason to query this. In their letter of 17 March 2004 to Mrs John, they set out how they had calculated the injury allowance. Mrs John did not alert them to any discrepancy. She did, however, provide them with further information concerning her state benefits in May 2006. They did not follow this up at the time, but will do so now.

37.9. Mrs John has not been specific as to what she sees as a failure to follow standard procedures. She wrote many times to both NHS Pensions and their medical advisers, often at the same time with the same questions. They acknowledge that the letters could have been answered more quickly.

37.10. They are willing to offer a sum of £500 for any distress and inconvenience caused by their failure to follow up the information relating to Mrs John’s state benefits and the lateness of their replies to her letters.
CONCLUSIONS

38. It is accepted by NHS Pensions that Mrs John’s condition is attributable to the duties of her NHS employment and that she qualifies for an injury benefit. Their medical advisers (Atos) have assessed her as having suffered a reduction in earning ability of between 11% and 25%.
39. The way that the injury benefit works is that, depending upon length of service (within various bands) and degree of loss of earning ability, an employee is entitled to an annual allowance which, when added to any pension or certain other benefits, brings their income up to a set percentage of an average of their previous remuneration. In Mrs John’s case, (based on a reduction in earning ability of between 11% and 25%) this would be 30% of her average remuneration. Because the sum of Mrs John’s ill health retirement pension and her Incapacity Benefit is already greater than 30% of her average remuneration, the annual allowance does not come into payment.
40. NHS Pensions’ medical advisers have assessed Mrs John’s loss of earning ability on the basis that she is capable of undertaking non-physically demanding work. They have suggested a role such as an NHS receptionist or an Administrative Assistant with the DWP. In order to qualify for an ill health retirement pension, Mrs John had to be permanently incapable of efficiently discharging the duties of her NHS employment. The injury benefit Regulations refer to a loss of earning ability, which encompasses alternative employment both within the NHS and outside it. Thus, the fact that Mrs John is unable to return to her former post as a Health Care Support worker is not sufficient, in itself, to qualify her for an injury benefit.
41. NHS Pensions have explained that they measure loss of earning ability against a postulated (notional) job and compare potential earnings from this job with the individual’s NHS earnings. They say that they take into account the individual’s accepted condition, age, intellectual and academic ability, qualifications and experience, but not the availability of the alternative employment or the individual’s inclination or otherwise to take up such employment. I see nothing wrong with this approach.
42. Mrs John disagrees with the assessment of her loss of earning ability. She relies on the opinion offered by Dr Bell, in his letter of 25 October 2000, together with Mr Malcolm’s report of October 2000. Dr Bell did say that Mrs John was not employable in any capacity because of constant pain. However, I note that this was in response to the question whether Mrs John would be able to take up alternative employment within the Trust. It is not clear whether Dr Bell had considered whether Mrs John might find alternative employment outside the NHS. His response could probably, however, be taken to mean that he did not think Mrs John would be able to undertake one of the roles suggested by Atos, i.e. an NHS receptionist. 
43. Atos prefer the opinion offered by Mr Malcolm in his letter of 3 October 2000. Mr Malcolm suggested that there was a possibility that Mrs John’s symptoms would improve to such a point that she might be able to return to some form of employment. He did say, however, that this would not include any work that involved lifting, which would preclude her former occupation. Mr Malcolm said that there was at least a 30% chance that Mrs John would not be able to return to any form of employment. Atos have interpreted this as a 70% chance that Mrs John would be able to return to some form of employment. They consider this view to have been supported by Dr O’Malley’s findings in February 2004.
44. I have mentioned elsewhere the concerns I have in relation to the decision making process, i.e. that the decision should be made by NHS Pensions rather than Atos, which sometimes appears to be the case. NHS Pensions are entitled to rely on the advice given by their medical advisers but this should be an active choice rather than a passive acceptance. Having said this, I do not consider that any such flaw in the decision making process had any effect on the outcome in this particular case. In other words, I do not consider that NHS Pensions would have come to a different conclusion even if they had taken a more active role in the decision making process.
45. There are certain well established principles for a decision maker to follow in coming to a decision. They should only take relevant matters into account and exclude irrelevant matters. They should not misinterpret the regulations or misdirect themselves as to the law. Their decision should not be perverse, i.e. a decision which no other decision maker, faced with the same circumstances, could reasonably have come to.

46. I have seen no evidence to suggest that any irrelevant matters were taken into account. I am satisfied that the injury benefit regulations have been correctly interpreted and that there has been no misdirection as to the law. It remains to consider only whether the decision could be said to be perverse. As a rule of thumb, a decision might be considered perverse if it were not supported by the available evidence.
47. There is a conflict of opinion in Mrs John’s case, i.e. between Dr Bell’s opinion and Mr Malcolm’s. There is nothing intrinsically wrong with a decision maker favouring one opinion over another, provided that this has been preceded by a careful weighing of the available evidence. Despite Mrs John’s assertions to the contrary, the evidence does not suggest that Dr Bell’s opinion was ignored. Atos considered it, but preferred that of Mr Malcolm because they considered his to be an expert opinion and because they felt it was borne out by Dr O’Malley’s findings. I am not persuaded that the decision has been shown to be perverse. I do not uphold this part of Mrs John’s complaint.
48. With regard to the other issues raised by Mrs John, I find as follows:

48.1. NHS Pensions’ speculation about the availability of work.

I note the comment in their letter of 21 April 2005, but I am not persuaded that this has any relevance to the decision concerning Mrs John’s loss of earning ability. The question was not whether the Trust was willing or able to continue to employ Mrs John in any capacity, but whether and to what degree she was capable of any work.

48.2. The date of termination of Mrs John’s employment.

Mrs John ceased to work for the Trust on 2 November 2000. However, she received a payment in respect of untaken annual leave. NHS Pensions have treated Mrs John’s untaken annual leave as additional service, both for the purposes of calculating her ill health pension and for the purposes of the annual allowance. Regulation 4(2) states that the annual allowance is payable from the date of cessation of employment. It is a moot point, in Mrs John’s case, as to when her employment ceased. She was paid for those days and, it could be argued, an annual allowance is intended to come into play when the individual is not being paid. It is, however, an academic point since Mrs John’s pension and Incapacity Benefit exceed her Guaranteed Income and no annual allowance is payable.
48.3. The failure to inform Paymaster that Mrs John was in receipt of Incapacity Benefit.

There is no requirement for NHS Pensions to notify Paymaster that Mrs John is in receipt of Incapacity Benefit. NHS Pensions are required to take it into account when calculating Mrs John’s annual allowance. They have acknowledged that they failed to check when Mrs John notified them that she had been in receipt of Incapacity Benefit for longer than the Benefits Agency had originally said. This might have had the effect of Mrs John receiving an overpayment of annual allowance. However, Mrs John did not claim her annual allowance because she disputed the assessment of loss of earning ability so this did not arise.
48.4. Following standard procedures.

It is not clear which procedures Mrs John considers have not been followed. The evidence indicates that NHS Pensions followed their usual procedure of referring the case to their medical advisers, both initially and when Mrs John appealed. NHS Pensions have apologised for not replying to some of Mrs John’s correspondence in a timely manner. They have offered the sum of £500 in recognition of the distress and inconvenience Mrs John may have suffered as a consequence of this and of their failure to investigate her Incapacity Benefit further. This is a generous offer in respect of some minor maladministration which I formalise by way of a direction below.
DIRECTIONS
49. Within 28 days of receipt of this Determination, NHS Pensions shall pay Mrs John £500 in recognition of the distress caused by their admitted maladministration referred to in paragraph 47.4 above.

CHARLIE GORDON

Deputy Pensions Ombudsman

18 February 2008

APPENDIX

The National Health Service (Injury Benefits) Regulations 1995 (SI 1995/866)

50. Regulation 3 provided:

“Persons to whom the regulations apply

(1) Subject to paragraph (3), these Regulations apply to any person who …

… sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is attributable to his employment and also to any other injury sustained and similarly, to any other disease contracted, if –

(a) it is attributable to the duties of his employment;

…”

51. The 1995 Regulations were amended by The National Health Service (Injury Benefits) Amendment Regulations 1998 (SI 1998/667) so that the words “wholly or mainly” were inserted before “attributable” in paragraph (2).

52. Regulation 4 sets out the scale of benefits. Regulation 4(1) provides:

“… benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent. by reason of the injury or disease, ...”

53. Regulation 4(2) provides,

“Where a person to whom regulation 3(1) applies ceases to be employed as such a person by reason of the injury or disease and no allowance or lump sum, other than an allowance under paragraph (5) [temporary injury allowance], has been paid under these Regulations … there shall be payable, from the date of cessation of employment, an annual allowance of the amount, if any, which when added to the value … of any of the pensions and benefits specified … will provide an income of the percentage of his average remuneration … appropriate to his service in relation to the degree by which his earning ability is reduced at that date.”

54. The annual allowance is a percentage of the person’s average remuneration. Regulation 4(2) contains a table of ‘Service’ against ‘Degree of reduction of earning ability’ indicating the appropriate percentage. The scale ranges from 15%, for someone with less than five years’ service whose earning ability is reduced by more than 10% but less than 25%, to 85% for someone with 25 years or more service whose earning ability is reduced by more than 75%. ‘Earning ability’ is not defined in the Regulations. For someone with between 5 and 15 years’ service and whose earning ability is assessed as reduced by more than 10% but less than 25% the percentage of average remuneration is 30%.
55. Regulation 4(3) provides:

“Where, before attaining age 60, a person to whom regulation 3(1) applies ceases to be employed as such a person other than by reason of the injury or disease and no allowance or lump sum, other than an allowance under paragraph (5), has been paid under these Regulations in consequence of the injury or disease, he may be paid, from the date on which he attains age 60, or such earlier date as the Secretary of State may in any particular case allow, an annual allowance of the amount, if any, which when added to the value, expressed as an annual amount, of any of the pensions and benefits specified in paragraph (6) will provide an income of the percentage of his average remuneration shown in whichever column of the table in paragraph (2) is appropriate to his service in relation to the degree by which his earning ability is reduced by reason of the injury or disease at that date.”

56. Paragraph (6) includes a pension paid under the NHS Pension Scheme and Incapacity Benefit in respect of the injury.

57. In addition, Regulation 4(9) provides for the payment of a lump sum, which is calculated as a proportion of average remuneration. Regulation 4(9) contains a table of ‘Degree of reduction of earning ability’ against ‘Proportion of average remuneration’ which sets out the appropriate proportion. This ranges from one-eighth (for someone whose earning ability is reduced by more than 10% but not more than 25%) to one-half of average remuneration (for more than 75% reduction in earning ability).

Review and adjustment of allowance

58. Regulation 13 provides,

“(1)
The Secretary of State shall review the amount of an allowance payable under Part II of these Regulations in the light of -

(a) a further reduction of the person’s earning ability by reason of the injury or disease;

(b) the commencement or cessation of payment to the person of a benefit mentioned in regulation 4(6)(b), by reason of the injury or disease; or

(c) the commencement of a pension payable to the person under a relevant pension scheme or an increase in such a pension not being an increase under the Pensions (Increase) Act 1971; …

(2)
A person not entitled to benefits under these Regulations by reason only that his earning ability was not permanently reduced by more than 10 per cent. shall be entitled to receive such benefits if, in consequence of a further reduction by reason of the inquiry or disease, his earning ability is permanently reduced to aggregate by more than 10 per cent. except that such benefits shall not be payable in respect of any period before such further reduction or for a period of more than 13 weeks before the Secretary of State is notified in writing of such further reduction, whichever is the later.

(3) …

(4) Where a person who is entitled to an allowance under Part II again becomes employed in an employment mentioned in regulation 3(1) or becomes employed in an employment mentioned in any corresponding provision in force in Scotland, Northern Ireland or the Isle of Man, then, whilst he continues in such employment, the allowance under Part II shall be abated by an amount by which it would, when aggregated with his relevant income, exceed the amount of his former earnings.

For the purposes of this paragraph— 

(a) “relevant income” means the amount of any emoluments payable to the person in question in respect of the further employment plus the amount of any pension payable to him under a relevant pension scheme;

(b) “former earnings” means, in relation to that person, the average remuneration by reference to which the allowance was determined or the annual rate of his emoluments at the date on which the allowance became payable, whichever is higher;

(c) where the further employment is employment of the type mentioned in regulation 3(1)(c), that person shall be deemed to be in receipt of emoluments equal in amount to those which would have been payable, in the opinion of the Secretary of State, to a person employed whole-time by an employing authority on similar duties.

(5) …”

Determination of questions

59. Regulation 22 provides,

“Any question arising under these Regulations as to the rights or liabilities of a person to whom these Regulations apply, or of a person claiming to be treated as such, or of the widow or widower or any dependant of such a person, shall be determined by the Secretary of State.”
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