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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs BJ Baldwin

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondent
	:
	West Sussex County Council (the Council)


MATTERS FOR DETERMINATION 

1. Mrs Baldwin complains that her application to be considered for ill-health retirement benefits under Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) has been improperly rejected. In particular that the decision making process was flawed in that some medical evidence provided later in the process was not taken into account. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS

3.
Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) provides:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
The pension and grant are payable immediately.

(5)
In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

  
"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

4.
Regulation 97 deals with first instance decisions and provides:

(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation. …

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme or any other party in relation to the same case. Ill- health …”

5.
Regulation 99 under the heading of “Appointment of persons to resolve disputes”,
states that:

Each administering authority must appoint a panel of persons they consider to be suitably qualified for the purpose of resolving disagreements in respect of which an application is made under Regulation 100 in cases where they are the appropriate administering authority.
Persons appointed under paragraph (1) are “appointed persons””.

MATERIAL FACTS

6. Mrs Baldwin was born on 29 May 1947.

7. Mrs Baldwin was employed by the Council from 20 September 1993 until 2 December 2005 as a school escort for special needs pupils. She was a member of the LGPS during her service with the Council. 

8. For several years Mrs Baldwin has suffered with osteoarthritis of the spine. In February 2004, she also developed a heart arrhythmia and as a consequence of this she went on sickness absence immediately and has not returned to work since.   

9. On 9 June 2004, the Council’s Occupational Health Unit (OHU) wrote to Mrs Baldwin’s GP requesting a report enumerating her medical problems, investigations, treatment and incapacity. The letter explains that, to be eligible for ill health benefits under the LGPS, Mrs Baldwin must be permanently incapable of doing her job until the age of 65 having pursued all possible treatment options.  

10. Mrs Baldwin’s GP responded on 18 June 2004 as follows:

“Mrs Baldwin does have a number of long-standing medical problems which have become worse of late. She has had a long history of low back pain. She has been seen in the Spinal Triage Clinic at Worthing Hospital. They last saw her in November 2002 when they felt that there was little they could offer her apart from hydrotherapy to try to ease her stiffness. I have recently referred her back there as the problem has been worsening. 

She has been seen by Dr Signy several years ago with the problems of palpitations and a diagnosis of frequent ventricular ectopics was made. As you say in your letter, she had been taking betablockers to control this for some time, with a variable degree of success at different times. She did start to complain of increasing breathlessness and a peak flow chart did look very suggestive of asthma. I therefore stopped her betablocker and, while her breathing has improved, her heart rate of course initially shot up. It finally seems to have stabilised at a resting heart rate of around 100 per minute.

Her asthma has responded well to a Becolmethasone inhaler, along with a Salbutamol inhaler, and it looks as though her blood pressure is starting to respond to Candesartan.

As yet I have not had a letter from the Cardiologist. I enclose a copy of the letter from the Spinal Triage Clinic from November 2002…”

11. Mrs Baldwin was examined again at the Spinal Triage Clinic on 9 September 2004 and by her Cardiologist on 16 September 2004. The report to Mrs Baldwin’s GP, dated 16 September 2004, from the Clinical Physiotherapy Specialist at the Clinic concludes:

“…I have to agree with my colleague who saw her a couple of years ago when she says these symptoms are mainly due to degenerative change. I have referred her to physiotherapy for stability exercises and also to consider some acupuncture. When her cardiac problems settle, I think it would be good to continue with hydrotherapy exercises. I think all these measures may help to a certain extent but are by no means going to offer a cure. In that respect I feel that continuing her job working with escorting autistic children would not be recommended as it seems to involve a lot of bending and supporting and awkward positions.

Mrs Baldwin also feels that her peripheral joints are not under control with her current medication. Again, I feel the joint pains are related to osteoarthritis. Perhaps you could advise on appropriate medication or otherwise refer to rheumatology.”

The report from the Cardiologist, dated 17 September 2004, confirms that further tests were to be carried out and arrangements had been made to see Mrs Baldwin again in three months’ time.  

12. On 22 October 2004, the OHU physician wrote to the HR department of the Council and to Mrs Baldwin’s GP saying that they had received copies of hospital reports both in respect of Mrs Baldwin’s spinal problem and her cardiac problem. The letter concludes that, in respect of Mrs Baldwin’s cardiac problems, further investigation was being carried out and with respect to the spinal problem further treatment had been recommended, therefore it was too soon to make a decision as regards to ill heath retirement.

13. On 16 November 2004, Mrs Baldwin’s GP wrote to the OHU physician:

“…As I am sure you are aware the Cardiologists have not yet found a cause for her tachycardia and unfortunately have not been able to get it under control…

Mrs Baldwin is currently finding the situation with regards to the lack of decision on her retirement extremely stressful.

I enclose a further copy of the letter from the Spinal Triage Clinic with a number of sections highlighted. Mrs Baldwin has had back pain for a number of years but has struggled on with her job despite it. Please note that she has been unable to continue with her hydrotherapy because Physiotherapists are not happy to have someone with an undiagnosed cardiac problem in their pool and they are not suggesting that these interventions would offer a cure but only improve her pain to a certain extent.”

14. Mrs Baldwin was examined again by Dr Sharp, a Specialist Registrar in Cardiology, on 16 December 2004. His report, dated 17 December 2004, concludes:

“…I saw this lady in clinic today. She continues to be asymptomatic and tells me that occasionally they come on at night and she has to crawl to the bathroom. While we have previously given her a patient activated recorder and she was asymptomatic, the frequency of events has increased now and I have given her another 7-day event recorder which will now hopefully capture her heart rate during one of these episodes. I expect it either to be normal or for her not to have arrhythmia, and I await the result with expectation…”  

15. Dr Sharp’s report was considered by the OHU physician, who concluded that there was no further information in the report that would affect the decision that there were insufficient grounds for consideration of ill-health retirement. 

16. On 15 February 2005, Mrs Baldwin’s physiotherapist wrote to her GP saying:

“Mrs Baldwin was unable to continue her hydrotherapy in 2004 because of her heart problem.

Spinal Triage in September 2004 suggested stability exercises but unfortunately she was unable to continue the stability class because of severe pain. … I was wondering whether, as it is a long standing problem, a referral to the Pain Clinic might be a possibility.”
17. On 18 February 2005, Dr Sharp wrote to her GP with the results of the patient activated recording. His letter concludes:

“This lady’s recent patient activated recorder showed repeated episodes of sinus tachycardia with rates between 120 and 136 at times of activation. There was occasional ectopic beat associated with activation; however, these were in the context of sinus tachycardias that led to the other activations.

Again, her problems appear to be sinus tachycardia and I have written to Dr Caldwell to ask if there is anything else we should be looking for in the endocrine system that could potentially be causing this problem.”  

18. Mrs Baldwin’s case was reviewed by the OHU physician on 14 March 2005. Following the review OHU wrote to the Council as follows:

I met with this lady on 14 March 2005. We have also received reports from her GP and Specialist.

This lady has two underlying medical conditions for which she is requiring ongoing treatments and investigation. Because of her symptoms, she feels unable to return to work and a return to work in the foreseeable future appears unlikely. She is still awaiting further specialist advice and treatment. If she improves sufficiently to return to work, then she would need to have a risk assessment and may need adjustments.

At this stage because there are further treatment options being pursued she would not meet the criteria for ill-health retirement. …”

19. On 19 April 2005, the Council held a review meeting to consider Mrs Baldwin’s employment. A letter from the Council to Mrs Baldwin, dated 26 April 2005, sets out the discussion which took place at the meeting: 

“We discussed the Occupational Health reports and you kindly provided me with copies of reports from your Cardiology Specialist, GP and Clinical Physiotherapy Specialist. 

The Physiotherapist has stated that future treatment may be available by referring you to a Rheumatology consultant. If this is an option you are considering please can you advise me of when you aim to pursue this treatment. 

At our meeting we explored the option of redeployment and you confirmed that this is not something you would wish to pursue. …

In line with current information provided by your GP and specialists and advice from Occupational Health I can confirm that currently you do not qualify for Ill Health Retirement on the basis that you are still waiting for further specialist advice and further treatment is available. I understand you have an appointment with your GP on 5 May, if you feel this update will provide us with further information to the contrary then please ask your GP to contact our Occupational Health Department directly, ideally prior to our next meeting. …”

20. Mrs Baldwin appealed against the Council’s decision not to award her an Ill Health Retirement pension, on 10 May 2005, on the grounds that her GP had confirmed, in her letter of 16 November 2004, that osteoarthritis is a degenerative condition and that any further interventions would not offer a cure. She also pointed out that the suggestion of a referral to the Rheumatologist had been superseded by the Physiotherapist’s letter of 15 February 2005 which suggested referral to a Pain Clinic in order to help manage the pain.

21. The Council held a further review meeting to consider Mrs Baldwin’s current state of health, and her employment, on 26 May 2005. The contents of the meeting are set out in a letter from the Council to Mrs Baldwin, dated 31 May 2005. The letter states:

“…I have forwarded all copies of the reports from your Cardiology Specialist, GP and Clinical Physiotherapy Specialist through to our Occupational Health Department, with your approval, to ensure they had received all the information in which to make an accurate assessment for Ill Health Retirement. Unfortunately the result was they have stated that further referrals have been suggested and while treatment options are still available, you would not meet the criteria of the Local Government Pension Scheme. From our meeting I understand you have decided not to pursue the Rheumatology Consultant but have chosen instead to attend a Pain Clinic. I would be grateful if you would confirm to me that this is correct.

Also if you have chosen to take up further treatment options, or if you have an update from your specialist or GP which may have an impact on the above decision I need to have confirmation of this by 7 June 2005.

For your information I have forwarded your letter of 10 May 2005 to Occupational Health and they may wish to see you in the next few weeks for an update on your situation….”

22. On 2 June 2005, Mrs Baldwin wrote to the Council confirming that she would be attending the Pain Clinic on 6 July 2005 to obtain a Pain Management Plan and review her medication. She says however the new medication will not increase her mobility and will probably be more sedating than at present. 

23. Mrs Baldwin’s case was reconsidered by the OHU who wrote to her on 9 June 2005 saying:

“Your file has been passed to me to reconsider your application for ill-health retirement. Unfortunately we do not appear to have had any cardiological updates since a letter dated February 2005 where further investigations were awaited.

With regard to your back problem then, as you know I was waiting to get a specialist report after your referral to rheumatology. I gather that you are now in fact being referred to the Pain Clinic, and it will be necessary to await the consultant’s opinion before making a decision.

Judging by the difficulty we have had in obtaining the medical information we require, I think that the best way forward is for us to request your GP to release your medical records, and then we will be sure to have all the information available, if you will agree to this.

At that juncture, I will be in a position to request an opinion of a second Occupational Health Medicine Specialist on the subject of ill-heath retirement, as I did in November last year….”

24. On 16 June 2005, Mrs Baldwin’s GP wrote to the OHU as follows:

“…to clarify some points in relation to Mrs Baldwin’s employment status, the condition of osteoarthritis is degenerative and further appointments would be a help to find a way of managing the pain rather than suggesting that a cure could be found.

You already have several letters of correspondence one from [Spinal Triage Clinic] dated 9 September 2004 from the clinic [Spinal Triage Clinic] and I enclose a further copy of this for your information. In his letter he states that he would not recommend Mrs Baldwin continuing in her job working with autistic children as this involves a lot of bending and supporting and awkward positions. In my opinion this condition along with the unpredictability of her tachycardia and the effects of the medication, causing drowsiness, also considering her age, renders her permanently unable to continue in her current position or any comparable job up to her retirement age of 65 years.    

Regarding her cardiology appointment, we have no notification of a follow up appointment but as you can see from previous correspondence she suffers from sinus tachycardia, which is another problem she has to live with.”

25. Mrs Baldwin attended the pain clinic on 7 July 2005, following which the Consultant in Anaesthesia and Chronic Pain Relief wrote to Mrs Baldwin’s GP. The letter concludes:

“…I have sent a letter to Dr Caldwell requesting that she receives further follow up for the tachycardia, as she is anxious about the long-term consequences of this problem. I understand that she has not been able to tolerate any alternative treatment to date for her tachycardia.

I have not arranged further follow up for this lady, as we will not be able to institute pain management techniques whilst her tachycardia continues. In the long term the best we can offer this lady is help with coping and managing her pain but we will not be able to improve her function to the point where she can return to work in either her former or any comparable job between now and retirement age (65 years).”

26.
On 25 July 2005, having reconsidered Mrs Baldwin’s application again, OHU wrote to the Council as follows: 

“I am just writing to let you know that I have considered the issue [of] Mrs Baldwin’s eligibility for ill-health retirement with one of our experienced consultant occupational physicians, Dr Kirstie Eranava – we both feel that there is insufficient ground on the information we have to date.

I have had a lot of difficulty, despite several letters to the practice, to get the information I need and have therefore written off for a copy of the whole medical record.

I would inform you that we are unlikely to be able to make a decision until her treatment at the Pain Clinic is completed.” 

27.
On 2 August 2005, OHU, having received a copy of the report dated 7 July 2005 from the Pain Clinic, wrote again to the Council saying:

“The report indicates that, with regards to her musculoskeletal problem, one treatment which she had in the past had helped her symptoms but was stopped due to other medical problems which she had. Further management of her musculoskeletal problem has been put on hold while her other underlying medical problems are dealt with. There are, therefore, still further treatment options which can be explored.

Mrs Baldwin’s specialist has expressed the opinion that she does not feel that treatment will allow her to return to her previous job, but I am of the opinion that with further treatment options available it would be premature to say that Mrs Baldwin is permanently incapacitated for the next seven years of carrying out her employment as a School Escort or comparable employment. 

I therefore remain of the opinion that she does not meet the criteria for ill-health retirement. Given her prolonged sickness absence, management will no doubt need to make decisions as to the best way forward at this stage.”

28.
On 12 September 2005, OHU wrote again to the Council saying:

“We have now received a copy of Brenda’s medical records from her practice. I have reviewed these medical records. From the records it would appear that some of Brenda’s symptoms have been present for many years and do not seem to have changed significantly. They have not previously prevented her from working. She also had a history of intermittent musculoskeletal symptoms which have flared up and then improved. Whilst her musculoskeletal problem will not resolve or go away, these symptoms may change over time as they have in the past.

I would suggest an assessment to identify whether there are any adjustments to her job as a School Escort which would facilitate her return to work. Adjustments to consider would be looking at the type of vehicle which she travels in and the seating in order to ensure that the conditions are as comfortable as possible, doing short escort journeys, taking regular mobility breaks of 5 minutes every half hour. 

Another alternative if she feels unable to return to this particular job, would be to consider redeployment to a position which allows her to change posture frequently but does not require any heavy lifting or carrying (greater than 5kg) or repeated bending and stooping.

Having reviewed all the medical records I do not feel that she meets the criteria for ill-health retirement and I have received an independent second opinion on this ….”   
29. On 11 November 2005, the Council wrote to Mrs Baldwin advising her that a formal Capability Hearing was to take place on 2 December 2005 to consider her health situation and whether she was fit to remain in employment. 
30. Mrs Baldwin’s employment with the Council was terminated at the Capability Hearing on 2 December 2005 and she became entitled to preserved benefits under the LGPS. 
31. On 9 December 2005, Mrs Baldwin invoked Stage 1 of the Internal Dispute Resolution procedures (IDRP).
32. Before providing a decision, the Appointed Person requested the following information from  OHU:

· a clear statement of Mrs Baldwin’s health problems and prognosis for recovery before age 65. 

· What view was taken of the specialist’s reports?

· What account was taken of the views of Mrs Baldwin’s GP?

· Clarification of the final report

33.
The Occupational Physician responded on 16 January 2006, as follows:

“…1.
The simple statement is that Mrs Baldwin has a number of on-going health issues which she feels are preventing her from returning to her position as a School Escort. It is however, my opinion that these conditions are amenable to further treatment options and should not prevent her from carrying out the duties of a School Escort. …
2.
The GP and Specialists are all advocates of the patient. It is their role to provide advice and treatment for the patient and some of this will be based on what the patient tells them. They are not experts in the occupational setting.

Our role in occupational medicine is to look at the medical evidence provided by the GP and specialist and to form an opinion with regards to fitness to work, adjustments and medical retirement based on this information and on our knowledge of occupational medicine. When the GP and specialist state that they do not feel that Mrs Baldwin is capable of doing her job, this may be partly because this is what her wish is and also because they may not be in receipt of full information as to the nature of her job and the possible adjustments which could be made to facilitate a return to work.

3. Mrs Baldwin’s GP is acting in his role as her advocate. This opinion [is] not based on occupational health speciality knowledge which involves a knowledge of her job role and the rules of the pension scheme.

4. …There is no information, as far as I can see, from the GP or the specialist to indicate that her cardiac problem has actually worsened. She is currently reporting that her musculoskeletal symptoms have worsened but this does not mean that they are going to permanently stay this way. …”

34.
The Appointed Person posed further questions to OHU’s Consultant Occupational Physician who responded on 3 February 2006. In his letter he concludes:

 “…The main factors in my consideration were that there were further treatment options available for Mrs Baldwin’s medical conditions and I did not feel she was permanently medically unfit for the duties of her job or other suitable jobs. Furthermore, I was aware that the medical conditions that were having the major impact on her fitness for work were known to be variable in severity and there was potential for her to improve such that she would be able to return to work at some time before her normal retirement point. This view was supported by the fact that some of Mrs Baldwin’s medical conditions have been present for a number of years and did not prevent her from doing her job during that time. The issue of “permanence” is crucial to the decision on IHR. Also it is often the one that is the most difficult for the employee, GP, hospital specialist to understand, and leads to the majority of appeals.”   

35.
On 8 February 2006, the Appointed Person wrote to Mrs Baldwin advising that her appeal had been declined. The letter concludes:

“…Adastral based their recommendations on ill-health retirement on the following range of medical information available: two face to face consultations with Mrs Baldwin, reports from the GP and specialists in physiotherapy, cardiology and pain relief, and a review of Mrs Baldwin’s medical records held by her GP. A second medical opinion was provided by a more senior physician within the Adastral organisation…

From my review I am satisfied that Adastral had access to a comprehensive picture of Mrs Baldwin’s health situation…

This element addresses the main basis of Mrs Baldwin’s appeal. Dr Phillips [Occupational Health Physician] and Dr Davies [Senior Occupational Health Physician] have provided further explanations of their decisions. Copies are enclosed for your information. In essence, they both reached the conclusion that there was a reasonable potential for Mrs Baldwin to be able to resume work before reaching age 65 with the help of medications and treatments that could bring the two medical problems under control.

Dr Phillips’ letter describes the two medical problems - cardiac and muscoskeletal affecting Mrs Baldwin’s capability to return to work. The cardiac problem was one that Mrs Baldwin had coped with for over the previous 20 years, using medication. It was understood that in recent times Mrs Baldwin had to cease taking this medication, and attempts were being made to find alternatives that were acceptable. One of the reports from the specialists supports this view, but Adastral note that the medical records do not indicate whether such alternatives had actually been tried. The significant point being that the consensus of medical opinion was that alternative medication could be identified that would bring this condition back into control as had been the case successfully in the past.  This was not implying that the condition could be cured but controlled. Dr Phillips also offered the view that the condition of itself would not preclude employment as a school escort. 

As regards the other medical problem, Dr Phillips explained that the muscoskeletal problem was again a condition that had occurred intermittently over the previous 10 years and that treatments in the past had been successful in controlling the condition. Again it was noted by the Pain Specialist that one particular treatment that had been helpful in the past had had to be stopped due to the cardiac symptoms. However, given that there was potential for the cardiac symptoms to be brought under control again with the appropriate medication, there was also the potential for this treatment to be resumed. Again, this was about controlling the symptoms rather than providing a cure. Dr Phillips also noted that there were no recent references to this problem in her GP notes – the most recent reference being 2003, and there was no reference on the medical records to indicate that this condition had significantly deteriorated – the last x-ray on file being 1997. Dr Phillips gave the view that it is inherent in the nature of this problem that it can flare up from time to time, and that although the symptoms can get worse, in general they should improve again. This outlook is clearly not consistent with a recommendation that Mrs Baldwin would be permanently unfit and unable to return to her job or a comparable one before reaching the age of 65.   

The second medical opinion provided by Dr Davies supports the prognosis provided by Dr Phillips. His explanation for not recommending ill health retirement was that from the range of medical information, he did not form the view that Mrs Baldwin was permanently medically unfit for the duties of her job or a comparable one. In his opinion there was the potential for her to improve such that a return to work was viable before reaching normal retirement age. He referred to Mrs Baldwin’s medical history as evidence to support this view – ie that these were not new conditions, and had successfully been controlled in the past.

The issue of differing medical opinions is a difficult one but not unusual. The difference of opinions in this case relates not to the conditions themselves, but to the viability of returning to employment before Mrs Baldwin reaches retirement age. All physicians recommend that alternative treatments/medication be pursued to address the symptoms and bring the conditions under control, making life manageable for Mrs Baldwin. There is no conflict about the issue of a cure - I can find no evidence that the physicians from Adastral are saying these conditions can be ‘cured’. The difference of opinion is about the potential to resume doing the duties of School Escort. Reports from both the Pin Specialist and Clinical Physiotherapy Specialists put forward the view that Mrs Baldwin would not be able to return to work as a School Escort. The Pain Specialist goes further than her colleague from Physiotherapy expressing the view that Mrs Baldwin could not do any comparable job, although there is no justification provided to support this particular view. This is the view of a physician whose expertise is in pain relief which was the basis of that referral from the GP. Likewise the report from the Physiotherapy Specialist is based on a referral for treatment of that nature. Alongside this the County Council has a medical opinion provided by Occupational Health Physicians whose professional expertise is the relationship between health and the working environment. They are in the unique position to be able to look at all the medical information – both from the specialists and the GP, and the medical history and combine that with the access to more accurate information about the work and working environment. In addition as authorised signatories to the ill health retirement certificate and the local government pension scheme (which the GP and specialists are not), they are given training to enable proper understanding of the regulations within the pension scheme as regards eligibility for ill health retirement.

On balance the occupational health physicians are in a better position to take a more rounded view of the question of future fitness for work in particular under the terms of the pension regulations. It is because of this I believe it was reasonable for the County Council to lend more weight to their overall opinion in preference to that of the specialists and GPs.”

36. On 14 March 2006, Mrs Baldwin appealed against the Stage 1 decision under Stage 2 of the IDRP. On 23 May 2006, the Council wrote to Mrs Baldwin advising that her appeal under Stage 2 of the IDRP had been rejected.

SUBMISSIONS

37. The Council submit:
37.1 It is not contested that the conditions are essentially permanent. The Council does contest that there is compelling evidence that the conditions of the complainant, and their prognosis, and symptoms mean that she is permanently unable to undertake her employment or comparable employment until the age of 65.
37.2 This case has turned on the difference of medical opinions between the GP and various specialists acting for the complainant and the occupational health physicians commissioned by the employer to assess the evidence of the request for ill-health retirement. 
37.3 All relevant and new medical evidence has been supplied to the occupational health service in order for any review or further considerations of the opinions which have been reached. 
37.4 Appropriate expert judgement has been brought to bear on the evidence, the information has been considered thoroughly and reasoned medical opinions have been given. Occupational health physicians have particular expertise in undertaking such assessments related to employment matters and the manner in which they have discharged their responsibilities does not provide any ground for rejecting their conclusions.
37.5 It is clear that a thorough review was undertaken both by the occupational health physicians and officers of the Council when reviewing the decision on two separate occasions, based on fresh medical opinion.
37.6 The Council has not acted in any way so as to cause or aggravate the degree of pressure or stress which is an inevitable part of such a process.
37.7 Mrs Baldwin complains of harassment of which there is no evidence. This complaint is not substantiated or explained either in the complaint form or in any accompanying documentation.

38. Mrs Baldwin submits:
38.1 Her appointments with the occupational health physicians have been of a transient nature. By comparison, she has had extensive appointments at the Pain Clinic and the Clinical Specialist Physiotherapist.
38.2 The decision not to grant her ill health retirement was made at an early stage. At the initial meeting on 19 April 2005 with her line manager and a representative from HR, she expressed puzzlement as to why she did not meet the conditions set out in the pensions booklet and was told “You have to be terminally ill and thankfully you are not”. Mrs Baldwin also alleges other remarks of this nature were made to her. As a result, apart from her medical consultants, she felt there was no-one “in her corner” and this made her feel harassed and under extreme pressure to prove the pain she was suffering.
38.3 Doubt was placed on her character and motives from the outset. There is written evidence that her line manager described her as “showing no interest” or “unresponsive” to unsuitable comparable jobs. This was untrue she was unable to do those jobs, not disinterested.  
38.4 She is now in receipt of Disability Living Allowance and has also been awarded the highest level of Mobility Allowance which must question the judgement of the Occupational Health Physician. 
38.5 The difference of opinion between the Occupational Health Physician and her Consultants is too wide to be credible.    

38.6 The Council have not taken into account that Rule 27.1 requires the person to be permanently incapable of discharging their duties “efficiently”. She had not been able to do her job “efficiently” for some time before giving up work. 
38.7 Her situation is identical to that shown in a Case Study in the Ombudsman’s booklet. To be competent she should be able to accompany any number of children, with any disability on any journey. 
39. At a late stage in the investigation Mrs Baldwin submitted two further medical reports, one dated 1 May 2007, from a Consultant Anaesthetist to Mrs Baldwin’s Consultant Orthopaedic Surgeon. The letter states:

“Proposed operation - Complex procedure - right ankle

…She has been investigated by the cardiologists for many years with regard to both chest pains and palpitations but essentially no pathology has been found. She still gets episodes of chest pain which can come on at any time but are generally not exertional. However this has been much better since she started Imdur. She probably, therefore, has Syndrome X…”      

The second, dated 18 June 2007, from her GP states:

“As you will be aware from the documentation that Mrs Baldwin has already produced she has had a long history of problems with chest pain and tachycardia and has had a considerable number of investigations at Worthing Hospital. This has failed to elicit any definitive cause for, either, her chest pains or the tachycardia and it seems likely, as the Anaesthetist that she saw recently suggests that she suffers from Cardiac Syndrome X. This is a syndrome in which patients have the pain of angina, but they do not have blocked arteries. While the prognosis of this syndrome is good, from the point of view of there being a low risk that the patient will actually go on to have a myocardial infarction, it does not alter the fact that the symptoms are distressing and disabling.

Mrs Baldwin is unable to take Beta blockers because of her asthma and finds that the side effects of calcium channel antagonists are intolerable. While long–acting nitrates give some relief from the symptoms, they do not prevent her getting frequent, distressing attacks of pain. The nature of her employment acting as an escort to special needs students made it totally impossible that she could sit quietly and rest during one of the attacks…”  

40. The Council responded that the purpose of the 1 May report is a recommendation for surgery for a condition which is not the subject of the current dispute concerning permanent ill health and so has no direct relevance. The letter of 18 June 2007 repeats the medical opinions and recommendation which were made in earlier reports from the GP. These were previously considered by the Occupational Physician.  
CONCLUSIONS

41. In order to be entitled to a pension under Regulation 27, Mrs Baldwin has to be permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body.  ‘Permanently’ is defined as until, at the earliest, her 65th birthday.  The decision as to whether Mrs Baldwin meets these requirements falls to her employer (the Council) in the first instance.

42. Before making such a decision, the Council needed to obtain a certificate from a suitably qualified independent registered medical practitioner. Adastral are independent of the Council and meet the qualifying criteria.  

43. At the time Mrs Baldwin’s application was first considered, the medical advisers had before them a report from Mrs Baldwin’s GP, dated 18 June 2004, and a report from her Clinical Physiotherapy Specialist, dated 16 September 2004. Her GP gave an overview of her medical conditions but did not, at that time, offer an opinion as to permanency. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself.

44. The Clinical Physiotherapy Specialist suggested that various other treatments such as physiotherapy, acupuncture and hydrotherapy, when her cardiac problems had settled, may help but were by no means going to offer a cure. Although he suggested that continuing her current job would not be recommended, he did not offer an opinion as to whether Mrs Baldwin was permanently unable to undertake any other type of employment. The medical adviser reached the view that Mrs Baldwin did not qualify for ill health retirement on the basis that further specialist advice and treatment was available. In my opinion, the evidence at this time falls somewhat short of supporting the view that Mrs Baldwin was permanently incapable of working until her normal retirement age. Thus I cannot criticise the Council’s first decision.  

45. By the time of the second review, in August 2005, the medical advisers had received Mrs Baldwin’s GP records and a report from the Pain Clinic. The view of the specialist from the Pain Clinic was that it was not possible to institute pain management techniques whilst Mrs Baldwin’s tachycardia continued. His opinion was that, “In the long term the best we can offer this lady is help with coping and managing her pain but we will not be able to improve her function to the point where she can return to work in either her former or any comparable job between now and retirement age (65 years).”

46. The medical advisers, albeit recognising that Mrs Baldwin’s specialist had expressed the opinion that treatment would not allow her to return to any employment before normal retirement age, took the view that further treatment options were available and thus it would be premature to say that Mrs Baldwin was permanently incapacitated. A person can, in my view, be regarded as medically unfit to continue in employment, without being permanently incapacitated. It is not in any event uncommon for there to be differences between the opinions of different doctors.  
47. The Council clearly went to great lengths to investigate the complaint at Stage 1 of IDRP. The Appointed Person’s decision goes beyond simply saying there are further treatments and properly considers the likely benefits.
48. Mrs Baldwin submits that the judgement of the Occupational Health Physician should be questioned as she is in receipt of Disability Living Allowance and Mobility Allowance. The criteria for awards such as Disability Living Allowance and Mobility Allowance are different to the criteria for ill health retirement benefits under the LGPS, and, whilst it would not be unreasonable to expect the Council to take account of this matter, it is not necessarily the case that the respective decisions are incompatible or inconsistent.  Mrs Baldwin still needs to meet the tests under the Regulations.
49. Mrs Baldwin says that her situation is identical to that shown in a Case Study in the Ombudsman’s booklet. Mrs Baldwin is a member of the LGPS and the scheme in the Case Study is the Teachers’ Pension Scheme. Although both are public sector schemes, each has its own test for incapacity, and, as before, Mrs Baldwin must meet the tests under the Regulations for the LGPS.  
50. Mrs Baldwin contends that the Council have not taken into account that Rule 27.1 requires the person to be permanently incapable of discharging their duties “efficiently”. She says she had not been able to do her job efficiently for some time before giving up work. But that is not the test the Council had to apply – the issue before the Council  was whether Mrs Baldwin’s condition caused her to be incapable of efficiently discharging her duties and, if it did, whether her incapability was permanent .

51. There is sufficient medical opinion in support of the decision maker’s view that Mrs Baldwin’s condition is, with treatment, manageable, to mean that it cannot be regarded as perverse. For the decision maker to favour one doctor’s opinion over that of another is not in my judgement evidence of any perversity in the decision, but simply represents the weighing of one set of evidence against another. I see no reason for saying that such a decision was perverse.
52. For the reasons given above, I do not uphold this complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

27 July 2007
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