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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R W Little

	Scheme
	:
	LAWDC Pension Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	1.  LAWDC Pension Trustee Limited (the Trustee).

2.  Capita Hartshead Pensions Administration Limited (the Scheme Administrator).

3.  Premier Waste Management Limited (the Employer).


MATTERS FOR DETERMINATION

1. Mr Little complains that he was improperly refused an ill health pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3.
Incapacity was defined prior to April 2006 as:

“Physical or mental ill-health or infirmity which in the case of a Pre-January 2003 Member, in the opinion of a registered medical practitioner nominated by the Employer; in the case of a Post-January 2003 Member, in the opinion of a registered medical practitioner nominated by the Employer and approved by the Trustee, in the case of any other member, in the Employer’s opinion following the consideration of such medical evidence as the Employer deems appropriate:

(1)
is permanent (ie is expected to continue until, at the earliest, the date the Member attains age 65).

(2)
prevents the individual from following his normal employment.

(3)
(except in the case of a Post-January 2003 Member), seriously impairs his earnings capacity.

In April 2006, the definition of incapacity was amended and section (3) relating to earnings capacity was deleted.

4.
Rule 6.3(a) states:

“A Member who is entitled to preserved retirement benefits may elect to have them paid before Normal Retirement Date without any reduction:-

(1)
If he suffers Incapacity in relation to the employment in which he was engaged at the date when his Active Membership ceased.”

MATERIAL FACTS

5.
Mr Little is 57.  He is employed by Premier Waste as a household waste recycling manager and is a member of the LAWDC scheme.  Mr Little has been on sick leave since November 2003.  He is no longer paid by the company and is in receipt of Disability Living Allowance.  Mr Little is a Level One member of the scheme.  The Scheme Rules define a Level One member as one who was formerly in the Local Government Pension Scheme and who joined the LAWDC Pension Scheme prior to April 1998.  This is a separate category to pre January 2003 members, who are Level Five members.  As a Level One member, according to the definition of incapacity (paragraph 3) in the Scheme Rules applying to “any other member”, a finding of incapacity regarding Mr Little rests on Premier Waste’s opinion following its consideration of medical evidence.

6.
On 17 November 2004, Mr Little wrote to Premier Waste requesting that he be allowed to retire early on ill health grounds.  Premier Waste arranged for Mr Little to see Dr C Harker, who was an occupational health physician employed by No. 1 Priority Health.  No. 1 Priority Health provides occupational health services to Premier Waste and carries out regular health checks on every employee.  Dr Harker was aware of the pension scheme’s definition of incapacity and was supplied with Mr Little’s job description.

7.
Dr Harker submitted a brief report dated 7 December 2004.  Dr Harker said that Mr Little suffered from back pain and restricted back movement.  Dr Harker considered that Mr Little was unlikely to be able to return to work “in the foreseeable future.”  Dr Harker considered that ill health retirement could be considered after Mr Little had attended a pain clinic.  On 14 December 2004, Premier Waste declined Mr Little’s application for an ill health pension.

8.
Mr Little made another application for ill health early retirement in May 2005 and Premier Waste arranged for him to see Dr Harker again.  Premier Waste asked Dr Harker to consider if Mr Little met the scheme criteria for incapacity and if not, whether he was able to return to work in any capacity.  Dr Harker provided a report dated 17 June 2005.  He stated that he had reviewed the available medical records in addition to examining Mr Little.  Dr Harker concluded that treatment had not improved Mr Little’s back problem and that he met the scheme criteria for incapacity.  Dr Harker signed an LAWDC Pension Scheme form LPS13A, which was a “medical certificate of permanent incapacity.”  On the form Dr Harker certified the reason for Mr Little’s permanent incapacity as “degenerative arthritis of the lumbar vertebrae (facet joint).”

9.
On 4 July 2005, Premier Waste wrote to Dr Harker, stating that it needed the following information:

9.1
Why Mr Little had been discharged from the pain clinic.

9.2
The reason for his having lumbar facet injections and whether Mr Little had completed the course of treatment.

9.3
Whether lumbar facet injections provided a temporary or permanent improvement.

9.4
The purpose of a TENS machine.

9.5
If a TENS machine would assist Mr Little.

9.6
If there was there any other treatment that had not been offered to Mr Little.

9.7
How Mr Little’s movement was reduced, with particular reference to sitting, standing, driving and walking, and how movement reductions in each of these areas were affected by his pain.

9.8
How Dr Harker had measured Mr Little’s pain.

9.9
The measure of pain relief, if any, provided by medication.

9.10
If Mr Little’s pain was constant or if it was aggravated by certain activities.

9.11
The level of back deterioration applicable to a healthy person of Mr Little’s age and how this compared to his condition.

9.12
The reason for Mr Little’s condition.

9.13
Specific tasks Mr Little could no longer carry out and tasks he could carry out.

9.14
If Mr Little could undertake any form of employment and if he could not, the reasons for this.

10.
Dr Harker replied on 11 July 2005.  He answered Premier Waste’s questions.  Dr Harker stated that Mr Little’s job involved driving approximately 100 miles a day, visiting different sites managed by him.  Dr Harker considered that Mr Little was unable to drive this distance on a daily basis and thus he could not follow his normal occupation of recycling manager.  Dr Harker stated that Mr Little might be able to cope with part-time office work on a flexible hours basis.

11.
On 29 July 2005, Premier Waste’s group finance director wrote to Dr Harker, asking him about alternative work that Mr Little could do and stating that ill health retirement was a last resort.  The letter stated that Premier Waste would be prepared to adjust Mr Little’s work pattern if that would assist him in returning to work.  The group finance director asked Dr Harker to telephone him and discuss the matter.
12.
On 11 August 2005, Dr Harker wrote to Premier Waste, stating that in view of Premier Waste’s “very positive” attitude he was withdrawing his certification that Mr Little met the scheme’s incapacity criteria.  Premier Waste then declined Mr Little’s application for an ill health pension.

13.
Mr Little continued to press for an ill health pension.  He was admitted to hospital on 20 May 2006, having suffered a heart attack.  He was discharged on 27 May 2006, following surgery.  Mr Little asked Premier Waste to take his heart attack into consideration.

14.
On 16 October 2006, after Mr Little had made an application to me, Premier Waste requested a report from Dr R Prescott, the consultant physician who treated Mr Little following his heart attack.  Premier Waste supplied Dr Prescott with Mr Little’s job description and asked when Mr Little could return to work, whether he could do his existing job or if he could do a different one.  Dr Prescott replied on 22 November 2006, stating that Mr Little had made a satisfactory recovery from the heart attack.  Dr Prescott made no comment as to Mr Little’s fitness for work.

15.
In a letter to my office dated 29 November 2006, Premier Waste’s solicitor stated that at meetings between Premier Waste and Mr Little, he was offered a “proposed new role.”  Premier Waste and Mr Little dispute the nature of the work suggested at those meetings, Mr Little says he was told that he would have to manage three recycling plants, which did not have toilets or any welfare facilities, and drive from one to another on a daily basis, which he could not do.  Premier Waste says that it proposed that Mr Little oversee three household recycling sites, which would have reduced the amount of driving he had to do.

SUBMISSIONS

16.
LAWDC Pension Scheme Trustee Limited and Capita Hartshead Pensions Administration Limited have made a joint submission.  They say that the onus is on Premier Waste to decide if Mr Little meets the scheme criteria for incapacity.  They say that they have played no part in the application process and Mr Little’s complaint should not be directed at them.

17.
Premier Waste says:

17.1
It is not bound to follow the opinion of a medical examiner, although this is taken into consideration.  The decision is one for Premier Waste to take.
17.2
It has been endeavouring throughout to assist Mr Little back to work and is willing to make reasonable adjustments to facilitate this.  He has refused to come back to employment.
17.3
Mr Little is still employed by Premier Waste.  He has not been paid since November 2004.

17.4
The report from Dr Prescott was not obtained in connection with Mr Little’s application for a pension.  It was obtained to ascertain the medical condition of Mr Little in his capacity as a company employee.

18.
Mr Little says:

18.1
There is no point in having form LPS13A if it is ignored.  He should have been paid an ill health pension, effective from the date the form was signed.

18.2
Dr Harker was not independent, as the company he worked for had a contract with Premier Waste.  Thus Premier Waste was able to persuade him to change his mind.  It was inappropriate for Premier Waste’s group finance director to ask Dr Harker to discuss his application on the telephone.
18.3
He is unable to undertake the alternative work offered to him.

18.4
Premier Waste is not prepared to consent to his receiving an ill health pension, regardless of the strength of medical evidence.

18.5
His understanding, when he consented to a report being obtained from Dr Prescott, was that this was in connection with his application for an ill health pension.
CONCLUSIONS

19.
LAWDC Pension Trustee Limited and Capita Hartshead Pensions Administration Limited played no part in Mr Little’s application for an ill health pension.  I do not uphold the complaint made against them.

20.
To comply with the Scheme Rules, the incapacity criteria had to be satisfied on the day he left service.  Mr Little is still employed by Premier Waste and therefore, strictly speaking, he cannot be said to qualify for an unreduced pension on ill health grounds.  However, I appreciate that Premier Waste wishes to establish Mr Little’s eligibility, or otherwise, to an ill health pension while he is still in service, bearing in mind that he has not been paid by the company for a long time.

21.
I can well appreciate that Premier Waste wished to assist Mr Little in a return to work.  However, the only question for Dr Harker and Dr Prescott to consider was whether Mr Little met the scheme’s incapacity criteria.  Whether, for example, he could do other jobs, or a variation of his current one, was irrelevant to this process.  Mr Little was not being paid by Premier Waste and it appears to me that the only reason for obtaining a report from Dr Prescott was Mr Little’s application for an ill health pension.
22.
Regarding Mr Little’s second application for an ill health pension, it is understandable that Premier Waste required specific information from Dr Harker to assist its decision making process.  However, Premier Waste should have put its questions to Dr Harker before he examined Mr Little, so that he had an opportunity to investigate those matters during the examination.  Premier Waste’s correspondence with Dr Harker moved away from the scheme criteria of incapacity and focused increasingly on the extent of what work Mr Little might be able to do.  It is commendable that Premier Waste wanted to find Mr Little work that he was able to do.  However, this was a separate matter to whether or not he met the scheme criteria of incapacity.
23.
It appears to me to be unsatisfactory that Dr Harker certified that Mr Little met the incapacity criteria and then was apparently induced to change his mind without obvious regard to those criteria.

24.
Premier Waste did not supply Dr Prescott with the correct incapacity criteria.

25.
Premier Waste’s actions constituted maladministration, resulting in injustice to Mr Little, in that his second application for an unreduced ill health pension was declined on the basis of a process that was less than satisfactory and without proper regard to the criteria to be applied.

26.
I note that Premier Waste is currently reconsidering if Mr Little meets the scheme’s incapacity criteria. One matter which will require further consideration is what is meant by “normal employment” for the purpose of the scheme. I do not consider that it would be reasonable to confine this term to precisely the same job as was previously undertaken.  For example, it would not have to involve management of precisely the same recycling plants. But it should be broadly comparable both in terms of duties and grade. My Directions seek to ensure that the reconsideration of Mr Little’s entitlement is done with regard to the Scheme Rules and with the benefit of suitably qualified medical advice.

DIRECTIONS

27. To redress the maladministration identified in paragraphs 21, 22, 23 and 24, Premier Waste shall, within 28 days of the date of this Determination, appoint a suitably qualified medical examiner, to advise whether Mr Little meets the scheme’s incapacity criteria.  The medical examiner shall be provided with Mr Little’s job description, or the description of a job which is “broadly comparable” as indicated above.  On receipt of the medical examiner’s report, Premier Waste shall, forthwith, decide whether Mr Little qualifies for an unreduced pension on ill health grounds.  Premier Waste shall convey its decision to Mr Little in writing, giving reasons.

CHARLIE GORDON

Deputy Pensions Ombudsman

13 June 2007
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