R00310


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D S Samuel

	Scheme
	:
	The Mineworkers' Pension Scheme (MPS)

	Respondents
	:
	The Trustees of the Mineworkers’ Pension Scheme Limited (the Trustees)


MATTERS FOR DETERMINATION 

1. Mr Samuel applied for an unreduced early retirement pension on the grounds of Serious Ill Health. His application has been declined on the grounds that there are no longer funds available to pay this type of discretionary benefit. Mr Samuel has, instead, been offered a reduced pension.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

The Mineworkers’ Pension Scheme (Modification) Regulations 1994 (as amended)

(S.I. 1994/2577)

3. Please see Appendix.

Background

4. Mr Samuel worked for Betws Anthracite Limited at Betws Colliery. He was a member of the MPS from 2 September 1970 to 13 June 1993 and from 25 July 1994 to 18 December 1994, when his employer chose not to continue to participate.
5. When the coal industry was privatised in 1994, the majority of MPS members were able to join the Industry Wide Mineworkers’ Pension Scheme (IWMPS). However, Mr Samuel was one of a small group of members who were not able to transfer to the IWMPS. He retains deferred benefits in the MPS. The MPS Regulations do not specifically provide for the early payment of deferred benefits on the grounds of ill health.
6. The MPS Fund is divided into a number of sub-funds for accounting purposes, in order to give effect to certain arrangements; principally, the agreement that any surplus arising is to be shared equally between the members and the Guarantor (the Government). The 1996 actuarial valuation of the MPS disclosed a surplus in the Guaranteed Fund (which meets the costs of guaranteed benefits under the MPS Regulations), 50% of which was then available to the Trustees (on behalf of the members).

7. The Trustees decided that the members’ share of the surplus should be used to fund a pensions increase and to establish a Discretionary Fund with the intention of providing benefits, outside the provisions of the existing MPS Regulations, in cases of injustice, apparent anomaly or hardship. This necessitated an amendment to the MPS Regulations and, in 1997, Regulation 31(3) was added to give the Trustees certain discretionary powers (see Appendix).

8. The Trustees subsequently decided that they wished to provide early payment of unreduced benefits for MPS members with deferred benefits, who were suffering from extremely severe illnesses. They also decided to offer members, such as Mr Samuel, who had continued to be employed in the industry but who had been unable to join the IWMPS (which provided incapacity retirement benefits) discretionary incapacity benefits. These members were to be considered eligible for a discretionary benefit if they would have met the requirements for an ill health early retirement benefit, had the MPS remained open, and their employment had been terminated on ill health grounds.
9. A further surplus was disclosed by the 1999 actuarial valuation. The Trustees decided (inter alia) to offer Serious Ill Health (SIH) benefits for all deferred members of the MPS.
10. From February 2002, applications for SIH benefits were invited in age related steps, beginning with those aged 58 and over. Details were published in the MPS newsletter, as follows:
“Benefit Improvements

...

Serious Ill Health scheme

Under new discretionary powers, if you are on State incapacity benefit and are permanently unfit, to age 60, for ANY work, the Trustees may be able to pay you a pension. You must provide medical evidence of your inability for any work, at your own expense. All qualifying applications will be referred to the Scheme’s Medical Adviser, who will decide whether, in his opinion, you meet the requirements. To be considered, you must be receiving either State Incapacity benefit or the income related equivalent where full National Insurance contributions had not been paid. The decision on your claim will take account of all the information obtained.
…

This new discretionary arrangement … will be introduced at the same time as the extension to the early payment option, and the same timetable will apply. Details will be sent to you with your pensions at 50 options in the months shown, according to your age …

Discretionary benefits are provided from a small, limited Discretionary Fund – which is part of the Bonus Augmentation Fund. Like all bonus payments awarded from surplus after privatisation, discretionary benefits cannot be guaranteed and in the event of a deficit, may be cut back or even stop if the Discretionary Fund becomes exhausted …”

11. The timetable referred to ran from February to October 2002 and started with members aged 58 and over, increasing in yearly tranches each month, until it included members aged 50 and over in the October. Mr Samuel turned 50 in March 2003.
12. The Trustees have explained that the MPS administration office maintained an ongoing total of the capital cost of the SIH benefit awards and that this was considered by the MPS Discretions and Appeals Sub-committee (DASC) at their regular quarterly meetings. The DASC was advised at its April 2003 meeting that, as at 31 March 2003, almost 80% of the available funds had been used and that this percentage would be higher once the cost of benefits awarded between March and April 2003 was taken into account. The DASC recommended the suspension of all new SIH applications, together with those in progress but not yet agreed, with immediate effect. This recommendation was accepted by the Committee of Management on 29 April 2003.
13. On 8 June 2003, Mr Samuel’s NUM representative wrote to the Scheme Secretary on his behalf, saying that Mr Samuel wished to apply for “full MPS benefits”. He enclosed a letter from Mr Samuel’s GP, which said that the GP will be willing to state that Mr Samuel would not be fit for ongoing employment in the coal mining industry.
14. The Scheme Secretary responded on 7 July 2003:
“… As you know, the Trustees are obliged to administer the scheme and pay benefits strictly in accordance with the Rules. There has never been an automatic provision in the Rules for early payment of deferred benefits on ill health grounds where an individual is permanently unable to work again because of incapacity. The arrangements to pay benefits on ill health to deferred members were introduced following valuations of the Scheme in 1996 and 1999. These benefits were payable at the discretion of the Trustees and so payment was not an automatic right. The arrangements were introduced on this basis because the full cost of such a benefit improvement could not be afforded from the MPS’s existing funds. The funding for these benefits came from the limited funds set aside from surpluses.

The Trustees have maintained these Discretionary Fund arrangements for as long as they could. Further applications cannot now be considered, as there are currently no extra funds to maintain the arrangements for new claims, or for claims which were not agreed before the closure of the arrangements. A sum of money had been set aside from past surpluses to allow the Trustees to pay benefits to members in ill health in exceptional cases but this was strictly limited. The Trustees are currently only able to consider claims under these Discretionary Fund arrangements for early payment of benefits in cases where a Scheme member is certified to be terminally ill. Where a member’s illness is not of this nature, I regret the trustees are not able to consider Discretionary Fund benefits.

Unfortunately, this has left a number of seriously ill members, considering a claim for benefits through the Discretionary Fund arrangements, unable to proceed with their claims. Members, whose Discretionary Fund claim was in progress but had been halted, are able to use the Scheme’s Internal Dispute Resolution procedure if they wish to make a complaint about the suspension of the arrangements …”
15. Betws Colliery closed on 1 August 2003.

16. The MPS actuarial valuation as at 30 September 2002 was issued in September 2003. It revealed a deficit of £390 million in the Guaranteed Fund.
17. Mr Samuel appealed via the Internal Dispute Resolution (IDR) procedure. He said he questioned the actions of the Trustees, in allowing applications from all age groups over 50, when it was announced that there were insufficient funds for further applications within months. Mr Samuel said that, because of a decision by his employer, he had been unable to join the IWMPS and the discretionary fund was the only safeguard he had against being unable to continue to work because of ill health. He asked for his case to be reviewed. Mr Samuel said:
“Accepting the morality of this well intended decision, in allowing access to all, this decision has resulted in direct discrimination in the ability to further consider my application, by causing financial restraints, affecting the discretionary powers.”

18. In response, the Appointed Person explained that the SIH benefits were discretionary and not an automatic right. He said that the funding for SIH benefits came from funds set aside from surpluses and that it had been stated in the newsletter that the benefits were provided from a small, limited fund. The Appointed Person said that Mr Samuel had applied for SIH benefits in June 2003, by which time the SIH arrangements had been suspended. He did not uphold Mr Samuel’s complaint.
19. Mr Samuel asked for his case to go to stage two of the IDR procedure. His case was considered by the DASC on 8 December 2003 and the stage one decision was upheld.
20. The 2005 actuarial valuation revealed a further surplus and the Trustees have been able to allocate additional funds to the Discretionary Fund. In January 2007, the Administration and Benefits Sub-committee (ABSC) met to discuss the re-introduction of SIH benefits. They recommended that the benefits should be re-introduced for those members whose applications had been stopped in 2003 and who remained deferred members of the MPS. The ABSC also recommended that applications from former Betws employees should be referred to the DASC. The Committee of Management have accepted these recommendations and claims will be invited from August 2007. Any benefit awarded, however, is unlikely to be backdated. The Trustees said that they would be contacting Mr Samuel to confirm this.
21. The Trustees wrote to Mr Samuel at the beginning of May 2007, asking him to provide further information about the termination of his employment and any State benefits he had received. Mr Samuel responded on 22 May 2007 and the Trustees have since sought further clarification concerning the termination of his employment.

SUBMISSIONS

Mr Samuel

22. Mr Samuel submits:

22.1. He worked in the mining industry for 32 years and was forced to stop work because of ill health; his mobility is restricted because of constant pain and he has undergone four operations on his knee.

22.2. He made an application for a full pension but was refused. As a consequence, he is now suffering financial hardship.

The Trustees

23. The Trustees submit:

23.1. Benefits on ill health were payable at the discretion of the Trustees and payment was not an automatic right.

23.2. The SIH arrangements were introduced following the disclosure of a surplus in the Scheme. They were introduced on this basis because the full cost of such a benefit improvement could not be afforded from the MPS’ existing funds.

23.3. The SIH benefits arrangement was suspended on the advice of the Scheme Actuary, as provided for in Regulation 31(3)(b).

23.4. The limited re-introduction of the arrangements may address Mr Samuel’s complaint by providing him with a possible route to apply for a future benefit.

23.5. It is not clear whether Mr Samuel’s employment was terminated as a result of his ill health or because Betws Colliery closed. This information was not pursued at the time because Mr Samuel had applied after the suspension of benefits.
CONCLUSIONS

24. The Regulations governing the MPS do not provide for the early payment of deferred benefits on the grounds of ill health. The only way for members to receive benefits in such circumstances was for the Trustees to pay a discretionary benefit under Regulation 31.
25. The SIH benefits were funded out of a surplus disclosed by the 1999 actuarial valuation. It was made clear, in the newsletter, that the benefits would be paid out of limited funds.
26. Whilst I have a great deal of sympathy for Mr Samuel and the situation he finds himself in, I am not persuaded that there has been any maladministration on the part of the Trustees. There are any number of ways in which the Trustees might have utilised the surplus funds for the benefit of the members. I can see nothing wrong in the approach taken. It was almost inevitable that there would be members whose applications for benefits came after the funds had been used up. I am not persuaded that this means that the Trustees discriminated against those members.
27. Mr Samuel’s strict entitlement under the MPS Regulations is to a pension at normal retirement age. Because of the nature of the Scheme, the Trustees can only provide discretionary benefits where there is surplus funding. They have agreed to reconsider Mr Samuel’s case now that further funding is available and, to my mind, this is the appropriate approach.
28. I do not uphold Mr Samuel’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

27 July 2007

APPENDIX 1

The Mineworkers’ Pension Scheme (Modification) Regulations 1994 (as amended)

(S.I. 1994/2577)

29. Part V contains Regulation 31 “General Discretion”. Regulation 31 was amended in August 1997 to include:

“31(3)
The Committee of Management may in its discretion use those assets of the Bonus Augmentation Fund which the Committee of Management and the Guarantor have agreed to allocate for such discretionary purposes pursuant to Clause 18B(4)(d), Clause 18B(5)(i) or Clause 18B(5)(iii) to grant new, additional or alternative benefits under the Scheme to or in respect of any individual member of former member PROVIDED that:

(a) in exercising its discretion the Committee of Management may have regard to such ground rules as the Committee of Management may agree from time to time;
(b) in the opinion of the Actuary the allocation, as agreed by the Committee of Management with the Guarantor, for such discretionary purposes or the balance of such allocation is sufficient to fund the new or additional benefits to be granted;

(c) such new or additional benefits are within the Inland Revenue limits set out in Rule 9 of the Scheme;

(d) (subject to paragraph (e) below) such new, additional or alternative benefits shall be treated in the same manner as other Bonus Augmentations in the event of the Actuary determining a surplus or deficiency in any of the relevant funds described in Clause 18B of the Scheme;

(e) The Committee of Management may review any new or additional benefits granted under the Rule 31(3) at such intervals as it decides. Without prejudice to the generality of paragraph (d) above the committee of Management may in its absolute discretion reduce or terminate any such new or additional benefits if it considers that (i) the reasons such benefits were granted have ceased to exist or (ii) such reduction or termination is appropriate to take account of benefits payable from the Guaranteed Fund of (iii) it is equitable in the circumstances; and

(f) Any lump sum payment made to an individual under Rule 31(3) shall be substituted for the right to receive any other lump sum under the Scheme in similar circumstances to the extent that the Committee of Management thinks fit.

For the avoidance of doubt, if at any time there are no or insufficient assets in the allocation, the Committee of Management shall be under no duty to seek further monies to satisfy any claims for benefit received under this Rule nor to take any other action in respect of such claims.”
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