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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R Burton

	Scheme
	:
	The ABB Plan (the Plan)

	Respondents
	:
	The Trustees of the ABB Plan (the Trustees)
ABB Limited (ABB Ltd)
ABB Power T & D Limited (ABB Power)


MATTERS FOR DETERMINATION 

1. Mr Burton disputes the amount of transfer value offered by the Trustees in respect of his accrued benefits in the Plan.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. Please see Appendix 1

Background

4. Mr Burton was employed by the East Midlands Electricity Group and a member of the Electricity Supply Pension Scheme (the ESPS). In February 2000, part of the business of the East Midlands Electricity Group was sold to ABB Power. Mr Burton’s employment transferred to ABB Power. For a short period, ABB Power was allowed to participate in the ESPS. Subsequently, transferred employees, such as Mr Burton, were offered membership of the Plan. ABB Ltd is the principal employer for the Plan and ABB Power is a participating employer.
5. Mr Burton is a “protected person” under the terms of the Electricity (Protected Persons) (England and Wales) Pension Regulations 1990 (SI 1990/346) (the Protected Persons Regulations) (see Appendix 2).

6. A separate section of the Plan was established (the Former ESPS Section) to provide benefits for transferred employees, such as Mr Burton.

7. In 2002, the contract obtained by ABB Power transferred to Integrated Utility Services Limited (IUS) (a subsidiary of Northern Electric Plc and a participating employer in the ESPS). Mr Burton transferred his employment to IUS and was offered membership of the ESPS, which he took up. He now wishes to transfer his accrued benefits from the Plan to the ESPS. ABB Power has offered Mr Burton a cash equivalent transfer value. A transfer value calculated on this basis does not match the full cost of securing year for year service in the ESPS.

SUBMISSIONS

On Behalf of Mr Burton

8. In July 2005, Dickinson Dees (representing Northern Electric plc) obtained counsel’s opinion (from Mr Ham QC) on the appropriate method of calculating transfer values for Former ESPS Members leaving the Plan. That opinion is summarised as follows:
8.1. Clause VIII.3 of the Plan Trust Deed mirrors the provisions of Regulation 6(1) of the Protected Persons Regulations but there is a significant difference; the obligation to fund on a discontinuance basis is not qualified by anything equivalent to Regulation 6(2).
8.2. On the face of it, there is an absolute obligation imposed on both the Principal Employer and the Trustees of the Plan to ensure that the Former ESPS Section is fully funded on a discontinuance basis. If the standard for the implication of a term is strict necessity, it is difficult to see how anything equivalent to Regulation 6(2) can be implied into the Plan Trust Deed.

8.3. The ring-fenced Former ESPS Section should always be fully funded and, to the extent that it is not, both the Principal Employer and the Trustees would otherwise be in breach of Clause VIII.3.
8.4. In which case, except in the case of employer insolvency, it is difficult to see how a transfer payment in respect of a protected person could properly be calculated on a cash equivalent basis. It cannot be right to calculate the amount of a transfer payment on the basis of a breach of contract (by the Principal Employer) and a breach of trust (on the part of the Trustees).

9. Following correspondence between themselves, Lovells (representing ABB Ltd) and ABB Ltd, including counsel’s advice obtained by Lovells (see below), Dickinson Dees obtained a further opinion from Mr Ham. This further opinion is summarised as follows:

9.1. In a narrow legalistic sense it is true that it does not follow from an unconditional obligation to fund on a discontinuance basis that the Plan Trustees should pay transfer values calculated on that basis.

9.2. Clause III.6 confers on the Trustees the power to make a transfer payment. However, they are not under a duty to exercise such a discretionary power. The only obligation to pay a transfer value is the statutory one.
9.3. The Trustees are under a duty to consider whether to exercise their power to transfer. It is difficult to see what basis the Trustees would have for not exercising their power to transfer.

9.4. The real question is whether, in the context of a scheme where there is an unconditional obligation on a solvent employer to fund on a discontinuance basis, the transfer value could properly be calculated on some other less favourable basis.

9.5. The effect of calculating the transfer value on some other basis would be to relieve the employer of part of the obligation it has assumed under Clause VIII.3. This is not a proper exercise of the discretion to fix the transfer value.

9.6. As a general proposition, it would be correct to say that it is not an accepted part of the duty of trustees to pay share of fund transfer values. In this particular case, the Trustees’ fiduciary duties and duties of good faith lead to the conclusion that the transfer values should be calculated on a discontinuance basis.

9.7. The suggested effect of Regulation 6(4) of the Protected Persons Regulations (see below) would not detract from the argument for share of fund transfer values.

9.8. Regulation 21 of the Protected Persons Regulations requires that any dispute arising under the Regulations be referred to arbitration.

10. Dickinson Dees are of the opinion that it is not open to me to make any finding as to the meaning of Regulation 6(4) on the basis that it binds IUS, which is not a party to this application. They say that IUS would wish to argue that Regulation 6(4) does not offer the protection suggested.
On Behalf of ABB Ltd and the Trustees

11. In response to Mr Ham’s original opinion, ABB Ltd submitted:
11.1. Mr Ham had failed to explain why the funding obligation was relevant to the calculation of transfer values.

11.2. The wording of Clause VIII.3 only requires funding on a buy-out basis in the event of the winding up of the ABB Plan.
11.3. There is no obligation on the Trustees to offer members transfer values greater than the cash equivalent and no relationship between the obligation to fund the Former ESPS Section and the transfer values on offer.

12. Lovells (on behalf of ABB Ltd) subsequently obtained an opinion from Mr Furness QC. This is summarised as follows:
12.1. Regulation 6 sets out the duties of employers to provide protection in respect of accrued pension rights. Regulation 6(1) contains a funding obligation. The obligation binds former employers of protected beneficiaries but it would appear that there is no duty on a former employer in respect of employees who transfer to another employer and continue to be protected employees because they have not ceased to be in continuous employment. This is probably because the Regulations were drafted on the assumption that, when an employee transfers to another employer, there would be a transfer of pension rights from the former employer’s scheme to the new employer’s scheme.

12.2. Regulation 6(4) provides that the accrued pension rights that must be secured on transfer are at least equivalent to the accrued pension rights transferred from the former scheme. The regulation is drafted by reference to the “rights” transferred, not to the transfer value paid. Therefore it is incorrect to say that Regulation 6(4) only imposes a duty to provide the pension rights that are capable of being provided on the basis of the transfer value received.

12.3. There is no express provision in the Regulations for payment of anything other than a normal transfer value, i.e. the transfer value that would be payable under the cash equivalent legislation or the Plan Rules. Nor was there anything in the Regulations to support an argument for an implied obligation to pay a higher transfer value.
12.4. It does not follow, from the argument that Clause VIII requires the Former ESPS Section to be funded on a discontinuance basis at all times, that the Trustees have no choice but to pay a transfer value calculated on a share of fund basis. The Trustees’ fiduciary duties and the duty of good faith had been cited but it is not an accepted part of the duties of trustees to pay share of fund transfer values.

12.5. It had been suggested that the Protected Persons Regulations would not work as intended if the Trustees did not pay a share of fund transfer value. Why should this be? Under Regulation 6(5), a new employer is obliged to procure that a protected person is able to transfer his accrued pension rights to a relevant scheme provided by the new employer. The receiving scheme has to provide benefits that are equal in value to the rights that the member has transferred. If the transfer value is not sufficient to pay those benefits on winding up, then the new employer is responsible for the extra costs.
12.6. The Regulations do not require full funding at all times and a scheme could therefore be significantly underfunded on a discontinuance basis as long as it is taking steps to remedy the situation. Where a scheme complies with the funding obligation under the Regulations a share of fund transfer value would not necessarily be more than a cash equivalent transfer value.

12.7. Even if there were some obligation to pay a minimum level of transfer value, such an implied obligation could not require the transfer of more than an actual share of the fund. It is not possible to argue that, under the Regulations, there is an obligation to pay a transfer value calculated on a discontinuance basis.

12.8. Even if it were correct that Clause VIII required the Former ESPS Section to be funded on a discontinuance basis at all times, this was not relevant to the transfer values that should be paid.

CONCLUSIONS

13. In summary, those representing Mr Burton (and others in his position) argue that the Plan’s Deed provides for the Former ESPS Section to be fully funded on a discontinuance basis at all times and, consequently, transfer values should be calculated on this basis. Those representing ABB Ltd and the Trustees argue that the Plan’s Deed does not require funding at this level except where the Plan is winding up and, in any case, the calculation of transfer values is not related to the funding of the Plan.

14. Clause VIII.3 requires ABB Ltd and the Trustees to ensure that a sum at least equal to the liability of the Plan in respect of the former ESPS members’ accrued pension rights be available within the Former ESPS Section in the event of the winding up of the Plan. I am not persuaded that this requires such a sum to be available at all times. Although Regulation 6(1) of the Protected Persons Regulations does refer to such a sum being available at all times, this is then qualified by Regulation 6(2).
15. These provisions, however, cover the funding of the Plan for the provision of pension rights. They do not cover the calculation of transfer values. I am not persuaded that there is a link between the calculation of transfer values and the funding of the Plan unless such a link has been expressly provided for.

16. There is no provision in the Protected Persons Regulations setting out how transfer values in respect of protected persons transferring between relevant schemes should be calculated. Clause III.6 of the Plan’s Deed provides for the Trustees, having consulted an Actuary, to pay a transfer value on a basis which has been agreed by the Principal Employer. That transfer value must represent a value equivalent to the member’s interest under the Plan. Members also retain their statutory right to a cash equivalent transfer value.
17. Where the member is leaving the Plan but not retiring, his interest in the Plan is his accrued pension rights payable at normal retirement age. In other words, his deferred benefits. These form the basis of the calculation of a cash equivalent transfer value and I am satisfied that the cash equivalent transfer value meets the requirements of Clause III.6.
18. Then there are the provisions of Regulation 6(4) which require that, if “a transfer payment” is made, the employer providing the receiving scheme shall procure that the rules of that scheme will secure accrued pension rights which, on the basis of good actuarial practice, are at least equivalent in value to the member’s accrued pension rights transferred from his former scheme. “Transfer payment” is not defined. Regulation 6(4) requires the receiving scheme to provide the transferring member with pension rights equivalent in value to those he transfers from his former scheme. This is not linked directly to the amount of the transfer payment received. This would suggest that the members retain a measure of protection for their accrued pension rights regardless of the sum transferred. Whether this is the case or not, Regulation 6(4) does not specify the amount of transfer payment due from the transferring scheme. 
19. It thus becomes a matter of negotiation between the respective employers as to the amount of the transfer payment. I can understand that Mr Burton’s new employer would be keen to seek to obtain further funding for the benefits it may now be required to provide under Regulation 6(4). ABB Ltd could, no doubt, find itself in a similar position should it take on protected persons in the future. This is not, however, a matter on which I can assist. There is, however, nothing to prevent it becoming the subject of arbitration under Regulation 21, if Mr Burton seeks such arbitration.
20. Regulation 21 does not, however, cover the actions of the Trustees of the ABB Scheme. So far as the actions of the Trustees are concerned, I find that there has been no maladministration on their part. I do not uphold Mr Burton’s complaint against them.

21. To the extent that the Scheme Rules are satisfied by the offer of cash equivalent transfer values and the Regulations do not specify an alternative method of calculation, I also find that there has been no maladministration on the part of ABB Ltd or ABB Power and I do not uphold Mr Burton’s complaint against them.

CHARLIE GORDON

Deputy Pensions Ombudsman

18 July 2007

APPENDIX 1

Trust Deed and Rules

22. The new section to the Plan was added by a Supplemental Deed dated 20 June 2002, following interim provisions contained in a Deed dated 30 September 2000. The 2002 Deed inserted a Part IX into Section C of the Plan and provided that the section only applied to members listed in a schedule; otherwise the section was closed to new entrants unless ABB Ltd exercised its discretion to re-open it. In a section headed “Benefits for Former ESPS Section Members”, the Deed provided:
“3.
The benefits payable to and in respect of a Former ESPS Section Member shall be calculated in accordance with the provisions of the ESPS Trust Deed and in particular Schedule 3 of that deed which contains the provisions applicable to the East Midlands Electricity Group.

4.
For the avoidance of doubt the provisions of the ESPS Trust Deed shall be applied only for the purposes of calculating the benefits payable to and in respect of the Former ESPS Section Members. The provisions of the Trust Deed and Rules will apply in all other respects to all Former ESPS Section Members.

5.
The provisions relating to the segregation of the assets and liabilities in respect of the Former ESPS Section Members are set out in the Trust Deed and in particular Clause VIII of the Trust Deed.”

23. Clause VIII provides:

“Special provisions applying to Former ESPS Section
1.
A new section was introduced to the Plan with effect from 1 October 2000 to provide benefits for the Former ESPS Members. The new section is known as the Former ESPS Section and provides benefits for the Former ESPS Transferring Members and the Former ESPS Non-Transferring Members. The benefits provided under the Former ESPS Section shall, subject to Clauses VIII.2. to 6. below be determined in accordance with the details contained in the announcement issued to the Former ESPS Members and the appropriate provisions of Section G.

2.
The Former ESPS Section shall be treated as if it was a separate scheme from the remainder of the Plan for the purposes of:

(a)
calculating the assets and liabilities for funding purposes (whether for the purposes of Section 56 of the Pensions Act 1995 (minimum funding requirement) or otherwise);

(b)
the funding of deficits or disposal of surpluses;

(c)
the payment of contributions by or in respect of the Former ESPS Transferring Members and the Former ESPS Non-Transferring Members;

(d)
the payment of benefits to and in respect of the Former ESPS Transferring Members and the Former Non-Transferring Members;

(e)
the payment of expenses in relation to the investment of the assets of the Former ESPS Section and the management and administration to the Former ESPS Section;

(f)
the payment of insurance premiums to provide benefits on death in service for Former ESPS Members.

3.
The Principal Employer and the Trustees shall ensure that the assets of the Plan are such that, in the event of the winding up of the Plan, there would be available within the Former ESPS Section to provide accrued pension rights (as defined under the Electricity (Protected Persons)(England and Wales) Pension Regulations 1990) for and in respect of each member of that section a sum at least equal to the liability of the Plan in respect of such accrued pension rights.
4.
…

5.
…

Apportionment of Trust Assets

6.
(a)
The Trustees shall collect from the Participating Employers the contributions payable under the Rules by the Participating Employers and the Trustees, in addition to complying with the provisions of Clause III.26.,[Accounts] shall also cause to be kept separate accounts and records of such contributions in relation to the Former ESPS Section;


(b)
The Trustees shall apportion notionally the Trust Assets into a portion applicable to the Former ESPS Section and a portion which is not applicable to the Former ESPS Section;


(c)
The manner in which the Trustees shall value the Trust Assets and make the apportionment for the purposes of this Clause VIII.6. shall be determined by the Trustees on the advice of the Actuarial Adviser PROVIDED THAT no method of apportionment shall be used which would result in any Beneficiary who is not entitled to benefits under the Former ESPS Section receiving benefits from the Trust Assets which have been apportioned notionally to the Former ESPS Section.”

24. Clause III 6. (a) provides the general power for the Trustees to pay an individual transfer value. It states:

“If the Pensionable Service of a Member terminates and the Member becomes a member of a Transfer Scheme the Trustees may instead of granting the Member the benefits which would otherwise have been payable to or in respect of him under the Plan transfer to the Transfer Scheme a Transfer Value determined by the Trustees having consulted the Scheme Actuary and on a basis which has been agreed by the Principal Employer. In return for the Transfer Value the Member and his Dependants shall become entitled to such rights under the Transfer Scheme as may be agreed between the Member and the Transfer Scheme.”

25. “Transfer Value” is defined as:
“that part of any assets received or paid by the Trustees as representing the value determined to be the equivalent to the Beneficiary’s interest under the Plan or a Transfer Scheme.”

APPENDIX 2

The Electricity (Protected Persons) (England and Wales) Pension Regulations 1990

(SI 1990/346)

26. Regulation 6 provides:

“Accrued pension rights
(1)  Subject to paragraphs (2) and (3), the employer of a protected person shall at all times ensure that, in respect of each protected person in his employment, the assets of the relevant scheme provided by the employer in respect of that person are such that, in the event of the winding up of that scheme, there would be available to provide accrued pension rights for such protected person a sum equal to or exceeding the liability of that scheme in respect of those accrued pension rights.
(2)  It shall not be a breach of the employer's duty under paragraph (1) if the assets of the relevant scheme mentioned in that paragraph at any time do not equal or exceed that liability where -
(a) a valuation of that scheme has been produced by a Fellow of the Institute of Actuaries or the Faculty of Actuaries having its effective date within the previous three and one half years or such lesser period (if any) as may be prescribed under sections 56A and 56E of the Social Security Pensions Act 1975 (disclosure of information about schemes to members); and

(b) the employer has taken and continues to take such steps as are reasonable in all the circumstances (having regard to good actuarial practice) to make good any deficiency in respect of the accrued pension rights of that protected person (calculated on the same basis as that applicable under paragraph (1)) stated, whether expressly or by implication, in that valuation.

(3)  In the event of the total or partial winding up of a relevant scheme, each employer who will, as a result of that total or partial winding up, cease to participate in that scheme, shall cause a valuation to be made by a Fellow of the Institute of Actuaries or the Faculty of Actuaries of the assets and liabilities of that scheme in respect of the protected persons in his employment and if -
(a) the accrued pension rights of any protected person in that scheme shall not be transferred to a relevant scheme; or

(b) the rules of the relevant scheme to which such rights are transferred do not require such a valuation to be produced within the period specified in paragraph (2)(a), calculated from the effective date of the last such valuation of the scheme being wound up (unless the employer procures a valuation of that scheme within that period),

and if the valuation required under this paragraph shall indicate that the assets held to provide the accrued pension rights are insufficient to meet the liabilities of that scheme in respect of those accrued pension rights, the employer shall forthwith apply a sum equal to the amount of the deficit in respect of each protected person to the purchase of an annuity or the provision of other suitable means in accordance with regulation 9 for the benefit of such person.
(4)  If a protected person shall transfer or be transferred to a relevant scheme, and if a transfer payment shall be made in respect of his accrued pension rights to that scheme, the employer providing that scheme shall procure that the rules of that scheme will secure accrued pension rights which, on the basis of good actuarial practice, are at least equivalent in value to his accrued pension rights so transferred from the former scheme.
(5)  Any new employer shall also procure that if the protected person notifies or is deemed to have notified his new employer in accordance with the terms (if any) of the relevant scheme provided by the new employer, and otherwise within two years of transferring to the new employer, that he desires to transfer his accrued pension rights to the relevant scheme provided by the new employer, he shall be entitled to transfer to that relevant scheme in accordance with paragraph (4) any accrued pension rights which are capable of being transferred.
(6)  To the extent that an employer is unable to provide a relevant scheme which satisfies paragraphs (4) and (5), he shall ensure that the accrued pension rights of each protected person in his employment are secured by other suitable means in accordance with regulation 9 to the same extent and at the same level as such rights would have been secured if he had provided a relevant scheme.”

27. “Transfer payment” is not defined in the Regulations.

28. Regulation 21 provides:

“Arbitration
(1)
Any dispute arising under these Regulations between a protected person and the employer of that protected person or a person owing a duty to that protected person under regulation 19, or between the persons referred to in regulation 19, shall be referred to arbitration in accordance with the provisions of this regulation.

(2)
Any party to a dispute (“the applicant”) may serve notice on the other party (“the defendant”) –


(a)
specifying the nature of the dispute;


(b)
referring to this regulation; and


(c)
nominating a person who is willing to act as arbitrator of the dispute

(3)
The defendant shall within 28 days of the serving of any notice under the preceding paragraph notify the applicant in writing either that he approves the person nominated as arbitrator or that he wishes to nominate an alternative arbitrator who is willing to act, specifying that person.

(4)
If the applicant and the defendant have not agreed the person to be appointed within 56 days of the serving of the notice under paragraph (2), either party may request the President of the Law Society to appoint a person …
(5)
…

(6)
…”

29. The “persons owing a duty” under Regulation 19 include:

29.1. the parent company of an employer of a protected person;

29.2. the last successor company to have been an employer (or parent company of an employer) of a protected person;

29.3. successor companies, a specified circumstances; and

29.4. parent companies of successor companies.
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