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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Ms S Walton

	Scheme
	:
	ADT Pension Plan (the Plan)

	Employer
	:
	ADT Fire & Security plc (ADT)

	Trustees
	:
	ADT Trustees Limited


MATTERS FOR DETERMINATION (dated 22 December 2005)

1. Ms Walton complains of maladministration in that ADT and the Trustees did not actively consider her request for ill health retirement. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
PLAN RULES
3. The Rules of the Plan provide for the payment of a pension in the case of ill health, as follows:  
“7.
On retirement from Service before the Normal Retirement Date, then if such requirement occurs


…

(b) on account of Incapacity in the case of a Scheme 2 Member, an (sic) Scheme 3 Member or a Scheme 4 Member who has completed two years’ continuous Pensionable Service

a Member will subject as herein provided be entitled if he elects by giving notice in writing to the Trustees, as an alternative to the benefit under Rule 9 (Benefits on leaving the Plan), to a yearly pension (herein referred to as the ‘Early Retirement Pension’) ….   The Early Retirement Pension will be payable as stated in Rule 17 for the remainder of the life of the Member.
…

The Early Retirement Pension will, except as provided below, be:


(a)
(1) 
…

(2)
in the case of Scheme 2 Members, Scheme 3 Members and Scheme 4 Members who are Class A Members where retirement is due to Incapacity an amount calculated in accordance with Rule 6 (Normal Retirement Pension) but as if the Member’s Pensionable Service is the period it would have been if he had remained in Service and had not left the Plan until Normal Retirement Date.



…

If in the opinion of the Trustees, a Member who is receiving an Early Retirement Pension due to Incapacity partially or fully regains his earnings ability (whether or not he enters into gainful employment) the Trustees can reduce, suspend, terminate or reinstate his Early Retirement Pension except that no reduction suspension or termination will be made on or after the Normal Retirement Date.
4. The Rules provide for a Deferred Pension to be paid early from age 50, or earlier in cases of incapacity.  However, there is no provision for the pension to be enhanced.

5. The following definitions are provided:
“’Ill-health’ includes such partial or total incapacity arising out of accident or mental or physical disability or impairment as the Principal Employer decides.

‘Incapacity’ means Ill-health which in the opinion of the Principal Employer is sufficiently serious to render the Member or Life Assurance member incapable of discharging his duties to the extent that he is permanently incapable of gainful employment, and has consequently ceased to be an Eligible Employee.

The Principal Employer can require the Member to obtain such medical evidence as the Principal Employer deems necessary from such registered medical practitioner as the Principal Employer will nominate.”
MEMBERS’ EXPLANATORY BOOKLET
6. The members’ explanatory booklet for the Plan, dated October 1998, sets out the following description of ill health retirement benefit:
“If in the Company’s opinion you are permanently incapable of working as a result of ill-health, then an ill-health early retirement pension will become payable.  This will be calculated in the same way as the Normal Retirement Pension but based on the Pensionable Service you would have completed had you remained in service up to Normal Retirement Date.”
MATERIAL FACTS
7. Ms Walton joined ADT on 4 January 1988, and became a member of the Plan on 1 September 1998.  Ms Walton was employed as a CAD operator.
8. From October 2001, Ms Walton was absent from work due to her condition, with the exception of a six week period in February 2002, during which she returned to work.
9. On 23 January 2002, Ms Walton’s GP provided a report to ADT on Ms Walton’s condition which had been requested by ADT.  The GP stated:

“Her current difficulties seemed to begin around October time when she complained of increasing anxiety and stress which she felt was very much worse at work.

She has a long history of anxiety which we have managed to control reasonably well in the past with medication but unfortunately despite taking her tablets regularly her mood had deteriorated.  At that time we increased her medication which has led to some slight improvement but unfortunately she is still suffering from severe anxiety which she seems to associate with her working situation.

At present it is difficult to know how long it will take for this condition to settle down as although she is improving, she is still finding that she is very forgetful and has very poor concentration which obviously will not be ideal in a work situation.  …”
10. A further report was requested at a later date and was provided by the GP on 23 May 2002.  It said:
“I have advised her to contact you to discuss her return to work and how this may be implemented.  I hope that she will be in touch with you in the near future.

She is still suffering from a great deal of anxiety …

She is particularly worried that she will return to work and no improvements will be made to her working situation.  The last time she was off sick she was promised various ways in which her job would be improved, but when she returned she found that these had not been implemented and within 2 days was feeling her stress was unbearable.

…

I think that if you can assure her that a suitable package can be offered to her which will not increase her stress and anxiety she will be willing to attempt to return to work.”

11. On 11 June 2002, Ms Walton met with ADT’s Human Resources Manager (the HR Manager).  According to a later letter from the HR Manager to her GP, Ms Walton was unsure about her return to work.  Ms Walton had provided the HR Manager with a list setting out the conditions on which she would return to work, including reduced hours, but an increased salary.  The HR Manager indicated to the GP that some of Ms Walton’s requirements were unlikely to be accommodated, and he was concerned that she did not recognise the measures already put in place for her.  The GP was asked if he could put a timescale on Ms Walton’s return to work.
12. On 27 June 2002, the GP responded by saying:

“We did come to an agreement that she would contact you to possible (sic) discuss returning to work on initially a part time basis and I am hoping that she will do this in the near future.  Obviously it is difficult for me to put a time scale on her likely return to work but I will continue to keep it under close review.”

13. On 15 July 2002 the HR Manager wrote again to Mrs Walton. The letter included the following:

“…Your GP has intimated also that you have also discussed your expectations upon a return to work and also that you and your GP discussed your expectations and [your GP] considered some of them to be unrealistic and unlikely…”   

14. In late July or early August 2002, Ms Walton responded to the letter of 15 July 2002. In her letter, amongst other things, she explains that the notes she had given to the HR Manager at the meeting on 11 June 2002 were not a list of conditions, but were notes she had made at the Citizens Advice Bureau where she had sought help. Her letter explains that her condition makes her confused and unable to articulate her needs effectively and the notes were to aid her.    
15. On 28 October 2002, the HR Manager wrote to Ms Walton following a further meeting with her.  He expressed concern that the medical certificates issued by the GP were now for two months, instead of monthly, and said this did not appear to indicate improvement in her condition.  He also referred to the adjustments made to Ms Walton’s role that had been discussed in the past, but had been declined.  The HR Manager explained that he was now seeking a further report from the GP, following which, a decision would have to be made about whether to terminate her contract due to her continuing absence.
16. The GP provided a further report to ADT on 7 November 2002, in which he said:

“I saw her today and since she was seen by yourselves recently her anxiety symptoms have greatly increased.  

It seems that when there are any events connected with work these lead to an acute exacerbation of her symptoms.

Certainly at present I cannot envisage her returning to work in the near future despite regular use of medication.

Unfortunately it now seems that her anxiety is now chronic and it may be that she is now permanently with some features of anxiety.”

17. On 27 November 2002, the HR Manager wrote to Ms Walton and explained that, as her GP had not been able to put a definitive timeframe on her return to work, it had been decided to terminate her employment contract with effect from the end of November 2002.  

18. On 13 January 2003, Ms Walton wrote to ADT, stating that she wished to apply for an ill health pension.
19. I understand Ms Walton spoke with the Pensions Administration Manager by telephone on a number of occasions during June and July 2003.  According to the handwritten notes made by the Pensions Administration Manager and provided to me, it was explained to Ms Walton that, as she was now a deferred member of the Plan, she could apply for early retirement to which the Trustees would need to give consent, but this would be reduced for early payment.  It was explained that it may be possible for her to apply for early payment on the basis of ill health but, even if successful, the pension might still be reduced.  However, ADT had not requested ill health retirement when she left service, although the Pensions Administration Manager had gone back to ADT for clarification. 
20. On 26 September 2003, the GP wrote to the HR Manager, as follows:

“This lady has asked me to write to you regarding her medical condition.  She is now suffering from chronic anxiety and it seems quite clear at this time that this is unlikely to improve.  She would have been unable to continue her position as a CAD operator due to her severe symptoms of anxiety and her poor concentration.”

21. On 7 October 2003, the HR Manager wrote to Ms Walton, referring to the medical report from the GP dated 26 September 2003 and said:

“I can only reiterate that as your GP intimates that it is ‘unlikely’ that you could return to work as a CAD Operator and that he has not intimated that you could not undertake any remunerative employment in the future then the Trustees of the Pension Fund are unlikely to view you as being permanently unfit.”

22. On 19 November 2003, the GP wrote to ADT’s Director of Human Resources saying:

“Mrs Walton’s symptoms are such that I feel that she is unable to work as a cad operator.  I think it extremely unlikely that she will ever be able to perform a job requiring any degree of concentration or regular attendance for the rest of her working life as her symptoms have been so severe and certainly have been aggravated by even the slightest stress.

She has very poor concentration and certainly her thought processes are inadequate.

[The HR Manager] has picked up on the fact that I have said that it is unlikely that she will return to work … It is impossible to say for certain whether a person will recover or not but in my experience when one is suffering from symptoms as severe as Mrs Walton I would not expect her to be able to function in a way which would enable her to hold down a job.”

23. On 6 April 2004, the Pensions Administration Manager wrote to Ms Walton, advising:

“Please note that the Trustees of the ADT Pension Plan have decided to appoint a firm called Health Management Limited to independently review applications for ill-health retirement.

Your case has been designated as one requiring early completion.  Health Management has therefore been asked to consider the merits of your case and to report to the Trustees.”

24. On 13 May 2004, the Pensions Administration Manager again wrote to Ms Walton advising that Health Management Limited had indicated to the Trustees that they wished to obtain a full independent medical report on Ms Walton prior to reporting back to the Trustees.  Ms Walton would be contacted directly by Health Management Limited.  
25. Ms Walton was assessed by Dr Holland, Consultant Occupational Physician, on 3 June 2004.  Dr Holland reported back to Health Management Limited on 4 June 2004.  Dr Holland provided answers to a number of specific questions asked of him.  While I have not been provided with the questions, Dr Holland’s answers are, as follows: 
“1.
Ms Walton suffers from long-standing symptoms of depression, which are reasonably well controlled.  Since 1998, she has gradually developed increasing anxiety, probably due to gradually decreasing ability to concentrate.  From what she described, she then experienced an acute anxiety state in February 2002.  Anxiety has now reduced to levels she can cope with.  Concentration, however, remains seriously impaired as outlined above.

2. Treatment for the anxiety commenced in February 2002, but failed to improve the problems with concentration.  I cannot think of any possible treatment for this problem.

3. She takes regular medication for the history of depression and the more recent anxiety …

4. Regarding the prognosis, this would depend on the exact underlying diagnosis.  If her poor concentration is due to the anxiety, I consider it likely that it will remain constant, in view of the timescale so far.  If her problems are early symptoms of dementia, the condition is likely to get worse.  Please note that I did not raise this possibility with the patient, as I would consider this to be potentially harmful to her health.
5. In my opinion, Ms Walton is not able to carry out any full-time or part-time work for the reasons outlined above.

6. & 7.  See 5.

8.
Mrs Walton appeared genuinely disappointed that she was no longer able to carry out her work.  She pointed out on several occasions that she had worked for Parsons for twenty years as a draughtsperson and then for fifteen years for ADT as a CAD Operator and had always hoped to be able to work until normal retirement age.  …”

26. On 8 June 2004, Dr Emslie, a Consultant Occupational Physician with Health Management Limited, provided the following report to the Pensions Administration Manager:

“We asked Mrs Walton to undergo an independent medical assessment with our Regional Consultant Occupational Physician.  …

Assessment at the time of her consultation indicated that she had quite significant residual disability associated with her mental health disorder, and in particular in relationship to cognitive impairment and seriously impaired concentration.  …

It is clear from this report that this lady should be regarded as totally unfit to carry out any remunerative employment and I would therefore support her continued payment of her ill-health retirement pension.  Her condition will, in my opinion, continue until normal retirement age and requires no further medical review.”

27. In response to this letter, the Pensions Administration Manager wrote to Dr Emslie on 20 September 2004, referring to the comment that Dr Emslie would “support her continued payment of her ill-health retirement pension …”.  The Pensions Administration Manager said:

“Please note Mrs Walton … left employment of her own accord.  She has subsequently applied for payment of pension on the grounds of ill-health which she has alleged is the reason why she actually resigned her position.”
28. The Pensions Administration Manager asked whether these facts would result in any change to Dr Emslie’s recommendation.

29. The Trustees say no response was received to this letter. 

30. On 14 September 2004, the Pensions Administration Manager wrote to Ms Walton and said:

“The Trustees of the Pension Plan met on 21 July 2004 and discussed early and ill-health retirement applications from a number of members.  Whilst each application is submitted by an individual member, whose circumstances and level of entitlement will differ, it is the responsibility of the Trustees to consider all the beneficiaries of the relevant Pension Plan.  I must therefore inform you that following discussion the Trustees have decided to temporarily place on hold the decision making process for ill-health retirement applications.

…

The above does not mean that your application for ill-health retirement will not be considered.  It simply means that the Trustees have suspended the consideration of ill-health retirement applications and will not be considering such until a future scheduled Trustees’ meeting.  However, in the meantime, action will continue to be taken to gather any extra information, including, if required, medical information, in support of your application.”

31. I have been provided with handwritten notes made by the Pensions Administration Manager in April 2005, which appear to record details of a telephone conversation with ADT.  These notes include the following:

“… the Company needed to make it quite clear that it either did or did not support/recommend ill-health retirement as at the actual date of leaving back in 2002.  The Trustees have only seen medical information after [Ms Walton’s] request for ill-health received January 2003.
I indicated that I understood from [the HR Manager] that he would not have expected the Company to put her forward for ill-health retirement.  In fact [Ms Walton] was dictating terms for a return to work in 2002, etc.

H… asked that I leave the matter with her.  She will speak with [the HR Manager] and gather more information. … The Company’s response will then be given.

…

(H… later advised that I should take it as read that the Company would not have recommended Sandra Walton for ill-health retirement in 2002)”

32. On 14 November 2005, the Pensions Administration Manager sent a memorandum to ADT’s Human Resources Director regarding Ms Walton’s application.  The Pensions Administration Manager advised that the Trustees needed ADT’s consent before they could proceed to make a final decision.  The Trustees had consulted the Plan’s actuary and set out the costs of various options of providing a normal early retirement pension, an unreduced early retirement pension or an ill health retirement pension.  The Pensions Administration Manager asked:

“If acceptable and if applicable as at the date of retirement on 28 November 2002 please provide to me written consent from the Company to proceed with the request for ill-health retirement [and confirm the intended date of leaving] by completion and return of the section below.  It will also assist matters if the Company gives an indication of the level of above stated pension payment it might suggest is made available to the Member on ill-health retirement.”

33. In a letter dated 28 December 2005 to Ms Walton, the Pensions Administration Manager said:

“… your case is now being revisited to assess whether it should be considered by the Trustees as an ill-health retirement or an early retirement benefit.”
34. On 7 July 2006, the HR Manager sent an email to the Pensions Administration Manager saying:

“I cold (sic) not consider at the time of her termination that [Ms Walton] was permanently unfit for work or that she made any criteria for ill health retrial (sic).
I met with Mrs Walton on on (sic) several occasions to discuss her situation.  Despite my assurances that the workload would be reduced and that we could accommodate a return to work on a temporary part-time basis she still feels unable to return to work, citing events which happened several years ago.  She was not even sure of whether she even wanted to return to work.  I asked her on several occasions what measures she felt were required to enable her to return to work and she stated that she did not know, was confused, and was unable to think straight.  She (sic) On one occasion she provided me with criteria for her return to work. …

…

As we could not provide all of these she decided she could not come back and remained on sick leave until her termination on 30th Nov 02.”

35. The Pensions Administration Manager said, in correspondence with this office dated 28 September 2006:
“The Trustees considered the application made by Mrs Walton, the medical documentation that was available and the Company correspondence with Mrs Walton and took legal advice over the action that was required of them.  …
…

The Principal Employer has not indicated that Mrs Walton was suffering from Incapacity … Therefore the retirement from service has not occurred on account of Incapacity.
The Trustees were mindful of the time that had elapsed and that a ‘normal’ early retirement pension was in their power to award without obtaining additional funding.

Ill-health retirement was not applicable because Mrs Walton has applied for early payment of a deferred pension. … This [letter] was received following the date of leaving of 29 November 2002.
Mrs Walton was made aware that the Company decided upon ill-health retirement and therefore that she was provided with a ‘normal’ early retirement pension illustration because the Company decided she was not suffering from Incapacity in 2002.  Mrs Walton has verbally refused the early retirement pension but the offer is still open to her.”

SUBMISSIONS
36. The Trustees and ADT made a number of submissions through their representative.

37. From 1 April 2005, the Plan, together with two other pension schemes, merged with the Tyco Holdings (UK) Ltd CARE Pension Scheme (the Tyco Scheme), which had been established in 2004.  Overall, the merging schemes were significantly underfunded.  An actuarial valuation was then due to be carried out of the Tyco Scheme as at 1 July 2005.  As a result of this and the underfunding, applications for early retirement were put on hold.  The Trustees were concerned that to grant any early retirement requests would impact on the remaining members throughout the period when it was uncertain whether or not the merger would be completed and additional funding made available by the employers.  This continued disruption meant a decision on Ms Walton’s application for ill health retirement could not be taken until December 2005.

38. It was not a matter for the Trustees to consider whether or not Ms Walton qualified to receive an ill health retirement pension.  As ADT did not instruct the Trustees that Ms Walton was entitled to an ill health pension, the Trustees only had power, with the agreement of ADT, to provide Ms Walton with an early retirement pension calculated with reference to her deferred pension entitlement.
39. ADT based its decision as to whether Ms Walton was eligible to receive an ill health retirement pension on a number of factors:

39.1. [Her GP] had stated it was “unlikely” that Ms Walton would be able to return as a CAD Operator in the “near” future.  As such, ADT took the view that “on no occasion did her GP advise us that her condition was permanent and I have no evidence from her to suggest otherwise”;
39.2. Rather than stating that she was unfit for work, Ms Walton had set out conditions which were a prerequisite to her returning to work.  It appeared that Ms Walton believed she could work, although not in her old role.  The only possible inference is that Ms Walton would have returned to work if the conditions had been right;

39.3. The Rules require a member to be “permanently incapable of gainful employment”.  ADT did not believe that the medical evidence provided by July 2003 showed that Ms Walton met this criterion; and

39.4. In addition, the relevant criteria needed to be satisfied when Ms Walton left employment and be the reason for her leaving.  ADT considered it clear that the conditions were not satisfied in November 2002.  It was therefore entirely proper for ADT to conclude that the circumstances for an ill health retirement pension were not present.

40. ADT and the Trustees both acknowledged there was some delay on their part in coming to a decision on Ms Walton’s eligibility for an ill health retirement pension and have offered a payment of £350 in recognition of any distress or inconvenience caused.
41. Ms Walton submits that her situation was harrowing. Her final four years with AFT were unfairly pressured, and promised changes to relieve the pressure never took place. She believes such extreme distress and inconvenience should be recognised by a payment greater than £350.  
CONCLUSIONS

42. I commence my conclusions on this matter by briefly addressing the criteria needing to be satisfied to found an entitlement to an ill health pension.
43. I have set out the relevant definition in paragraph 4.  To meet the definition of “incapacity”, the member must, in the opinion of the Principal Employer, be “incapable of discharging his duties to the extent that he is permanently incapable of gainful employment, and has consequently ceased to be an Eligible Employee.”  
44. Whilst not without some ambiguity, it seems to me that this is intended to mean that the member must not only be incapable of carrying out their normal occupation, but also any other occupation in which they might otherwise be gainfully employed.  It would however be inappropriate to interpret this literally, such that to qualify a member must be wholly unemployable in any capacity. The Principal Employer must therefore act reasonably in its consideration of other occupations in which the member could be gainfully employed, should it consider the member cannot discharge his or her own duties.  For example, I would not consider it reasonable to suggest a computer programmer could be gainfully employed as a car park attendant. Both jobs require certain skills but those skills are very different.  
45. I also observe the definition of “Ill-health” includes both partial and total incapacity.  However, I have seen no reference to how the difference between partial or total incapacity is ascertained, nor whether being partially incapacitated, as opposed to totally incapacitated, gives rise to a different benefit.  

46. It is otherwise clear from the Rules that it is for the Principal Employer (ie. ADT) to form the relevant opinion as to whether a member meets the criteria to entitle the member to ill health retirement.  If the relevant opinion is formed, then the member has an entitlement to an ill health pension.
47. In reaching the decision, the Principal Employer must ask the right questions, construe the Rules correctly and only take into account relevant matters.  It should not come to a perverse decision, i.e. a decision to which no other reasonable decision maker faced with the same evidence would come.

48. However, it must be necessary for the Principal Employer to have turned its mind to the matter to reach the relevant opinion.  If the Principal Employer has not turned its mind to the relevant question, it cannot then rely on the absence of that opinion as a basis not to provide an ill health pension.  

49. Turning to Ms Walton’s situation, from January 2002 onwards, ADT obtained updates on Ms Walton’s condition from her GP.  I have not seen the requests made to the GP but, judging by his responses, the requests were not shaped in the form of a request for an opinion about whether Ms Walton would meet the ill health criteria.  Rather, his responses suggest they were solely in relation to whether she would be returning to work and the likely timeframe.
50. Certainly, the earlier reports from the GP were more optimistic than the later reports.  It seems Ms Walton herself was keen to return to work, subject to certain, albeit possibly unrealistic, conditions.  However, at least by the report from the GP in early November 2002, he was indicating her condition could be permanent and he could not envisage her returning to work in the near future, irrespective of what Ms Walton’s personal views on the matter were.
51. There is no evidence that ADT considered whether Ms Walton should be granted ill health retirement prior to the termination of her employment.  This is not necessarily something I can be critical of given Ms Walton had not applied for ill health retirement at that time.  However, whilst Ms Walton’s departure from service was due to the termination of her contract, that does not preclude consideration of her entitlement to ill health retirement once she requests it.

52. Ms Walton was given less than a week’s notice of the termination of her employment, even although she was told a month previously that it might occur.  When it did occur, it was on the grounds of her absence from work due to her continuing poor health.  In addition, the members’ explanatory booklet does not make it clear that the member needs to apply – rather, it suggests that the company simply has to make a decision, following which the ill health pension would become payable.  Ms Walton’s medical condition itself may also have some relevance, as it may have meant that she reacted less quickly in considering her options than may otherwise have been the case.  In any event, Ms Walton applied for ill health retirement within a reasonable time after the cessation of her employment.  Given these factors, it would not be unreasonable to expect a sympathetic treatment to her application.
53. The evidence provided to me suggests that, following Ms Walton’s application in mid-January 2003, there was no reference back to ADT until June or July 2003 – approximately six months after her application.  The first evidence that any sort of consideration was given to Ms Walton’s eligibility for ill health retirement by ADT, was the letter dated 7 October 2003 from the HR Manager (paragraph 21), in which he suggested the decision was for the Trustees.  The next relevant evidence about ADT’s decision making is the telephone note from April 2005, in which the Pensions Administration Manager records he was told to “take it as read” that ADT would not have recommended Ms Walton for ill health retirement in 2002.

54. Having reviewed all of the information provided to me, and bearing in mind my view on the interpretation of the definition of “Incapacity”, I am led to the following conclusions:

54.1. ADT misdirected itself as to who had the responsibility under the Rules to decide whether Ms Walton was eligible for ill health retirement and;

54.2. as a consequence, ADT failed to ask itself the correct question of whether, at the time Ms Walton’s employment ceased, she met the criteria for ill health retirement.
55. As to whether any injustice was caused to Ms Walton depends on whether the above made a difference to the assessment of Ms Walton for ill health retirement.  This is, of course, difficult to conclude where the decision making was not correctly undertaken.  However, the medical evidence from her GP, and latterly obtained by the Trustees, enables me to make the following observations.
56. As I have already noted, the GP’s reports gradually became less optimistic in tone with his report immediately prior to the termination of Ms Walton’s employment suggesting features of her condition were permanent and he could not, at that stage, envisage her returning to work.
57. While it is not clear whether the Trustees were provided with a copy of the report from Dr Holland, the report from Dr Emslie, which was based on the report from Dr Holland, was an emphatic statement that Ms Walton met the criteria for ill health retirement as at the date of the report.  

58. The report from Dr Holland refers to Ms Walton’s early history from 1998 through 2002 and, had Dr Emslie been asked to consider whether, as at the end of November 2002, Ms Walton met the relevant criteria, he may have felt in a position to do so.

59. I note the Pensions Administration Manager sought clarification from Dr Emslie following Dr Emslie’s comment about the “continued payment” of an ill health pension incorrectly stating that Ms Walton had left employment of her own accord.  I understand no response was received from Dr Emslie, and it is not clear whether the absence of a response was followed up.   Even in the absence of a response, I do not see this would make any difference to Dr Emslie’s opinion.  Whether or not Ms Walton had an entitlement to an ill health pension is a question for ADT.  Dr Emslie’s role was to provide an opinion as to whether Ms Walton’s medical condition fitted the criteria required to found a claim for an ill health pension.  Dr Emslie’s opinion seems clear on this – and presumably if Dr Emslie’s view is that Ms Walton’s condition continues to meet the criteria (and, as such, supported the continuing payment of an ill health pension), then Dr Emslie would have formed the same view, had he been entirely clear that the request for an opinion related to a new application.
60. Consequently, I conclude that Ms Walton’s application for ill health retirement should be remitted back to ADT for a proper consideration of whether, at the time Ms Walton left employment, she was eligible for ill health retirement.  I consider that the most appropriate way for ADT to address this question, is to seek a further report, possibly from Dr Emslie, as to his opinion of Ms Walton’s condition at the relevant date, having provided Dr Emslie with all the medical information provided to ADT by Ms Walton’s GP.
61. Turning briefly to the merger of the Plan into the Tyco Scheme, while I can appreciate that this has caused some difficulties for the Trustees, I do not consider that Ms Walton should suffer as a result.  Ms Walton applied for ill health retirement in early 2003.  There is nothing to suggest that, had her application been properly dealt with in a timely manner, her entitlement or otherwise would have been affected by the Trustees’ decision in late July 2004 not to consider early retirement applications.  The Trustees and ADT have made an offer of £350 in recognition of the distress caused by its delay. Whilst I appreciate the difficulties encountered by Ms Walton, I consider this entirely reasonable and reflect it in my direction.  However, I do not otherwise accept that the merger should prevent Ms Walton’s application from being properly considered.
DIRECTIONS
62. I direct that, within 28 days of the date of this determination, ADT requests an opinion as to whether, at the date that Ms Walton’s employment with ADT ceased, Ms Walton was permanently incapable of discharging her duties as a CAD operator.  Within 28 days of the receipt of this opinion, ADT shall consider whether Ms Walton is entitled to an ill health retirement pension and convey its conclusion to Ms Walton setting out clearly the reasons for its decision.
63. I direct that, within 28 days of the date of this determination, the Trustees and ADT, between them in equal shares, pay Ms Walton a total sum of £350 in recognition of the distress and inconvenience caused to her.

CHARLIE GORDON

Deputy Pensions Ombudsman

10 October 2007
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