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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs R M McKeigue

	Scheme
	:
	Samson Furniture Executive Pension Plan (the Plan)

	Respondent
	:
	Scottish Mutual (the manager)


MATTERS FOR DETERMINATION

1. Mrs McKeigue complains that her late husband acted to his detriment in reliance upon an incorrect quotation of benefits.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
PLAN RULES
3. Given the length of time since the Plan commenced, Scottish Mutual have been unable to find a copy of the original Plan rules.  However, they have provided a copy of a technical bulletin from 1983, which, they say, details the provisions of this type of Scheme.  It states that:

“Return of premium bases
There is a choice, at outset, of ways in which retirement benefit premiums may be dealt with on death before retirement.

The choice is between the nil return of the premiums and the return of all premiums, without interest, and the Return of the Fund.  The lower the return, the higher the pension benefits.
Return of Fund means the payment of the fund accumulated to secure retirement benefits had the member retired on the date of death.  The size of the fund therefore depends on the number of premiums which have been paid and future rates of declared bonus…”

MATERIAL FACTS

4. The Plan commenced on 7 December 1981 with monthly premiums of £65.63 and a normal retirement date of 23 July 2015, Mr McKeigue’s 65th birthday.  An employee information form, completed on 3 December 1981, shows that life assurance of £10,000 was to be effected.  Further, a policy record, dated 10 February 1982, says that benefits payable amounted to:
“1. £10,000 without profits

2. £4,766.48 per annum with profits flat”

The policy record also details that:

“Returnable premium £60.73 Rate of interest 0.00 per cent”

5. The Plan was made paid-up on 7 January 1996 as Mr McKeigue had stopped working for Samson Furniture Ltd.  As a result, life assurance payable was reduced proportionately from £10,000 to £4,293.
6. In April 1999, Scottish Mutual issued a pension statement to Samson Furniture Ltd, who forwarded it to IFG Life and Pensions Ltd (later IFG Financial Services) (their financial advisors).  As at 31 December 1998, the statement said that death in service benefits for Mr McKeigue amounted to £4,293 and the current transfer value was £23,133.

7. Scottish Mutual say that annual pension statements were issued to the Trustees of the Plan in spring each year.  Although they have not been able to provide duplicate copies, they say that death in service lump sum benefits and transfer values for annual statements between 1999 and 2003 inclusive were:
	Bonus Statement
	31/12/99
	31/12/00
	31/12/01
	31/12/02
	31/12/03

	Lump sum on death
	£4,293
	£4,293
	£4,293
	£4,293
	£4,293

	Total transfer value
	£24,779
	£26,557
	£28,242
	£29,826
	£31,540


8. In July 2004, the financial advisor began to make verbal enquiries about all of Mr McKeigue’s pension policies (which included policies with Scottish Equitable) as he had been diagnosed with terminal renal cancer.  The financial advisor says it also put Mr McKeigue in touch with a solicitor so he could make “appropriate Will provision for himself and his wife.”  The financial advisor has provided this office with copies of correspondence received from Scottish Equitable in July 2004 showing transfer and/or death benefit values for Mr McKeigue’s policies with them.
9. On 14 July 2004, the financial advisor called to ask Scottish Mutual for a fund value, transfer value, discharge forms and death benefit value for the Plan.  
10. On 26 July 2004, Scottish Mutual telephoned the financial advisor to say that the death benefit payable was on a return of fund basis.  This information was also confirmed by fax, with Scottish Mutual quoting a transfer value of £34,434, which was guaranteed for 28 days.  A separate copy of this fax has been annotated by the financial advisor saying that Mrs J, who was an employee of Scottish Mutual, had confirmed “FV [fund value] = TV [transfer value].”

11. Following a request from the financial advisor, on 27 August 2004 Scottish Mutual provided it with a beneficiary nomination form for Mr McKeigue although it appears he did not return it.
12. On 3 February 2005, Mr McKeigue died.
13. Correspondence then ensued between the financial advisor and Scottish Mutual over arranging payment of the death benefit.  On 11 October 2005, the financial advisor provided Scottish Mutual with their final requirements and, in its covering letter said that: “I understand a return of fund is payable on death.”

14. On 14 October 2005, Scottish Mutual issued a death benefit cheque to the value of £14,938.08 to Mrs McKeigue via the financial advisor.  Scottish Mutual say this broke down as a return of contributions of £10,324.10, life cover £4,293 and late payment interest of £320.98.

15. On 19 October 2005, the financial advisor wrote to Scottish Mutual thanking them for the cheque but saying that:

“Unfortunately this is not the amount we were expecting as [Scottish Mutual]’s facsimile dated 26 July 2004… clearly states that the Death Benefit Value will be a return of the fund.  (£34,434 @ 26/07/04). 

I understand, following a telephone conversation with [Scottish Mutual]… that the Death Benefit Value of this plan is in fact a return of premiums paid without interest.  If we had known this at the time, we would have transferred the plan to a return of fund contract as Mr McKeigue was seriously ill.

I therefore look forward to receiving a cheque for circa. £20,000 in respect of the balance of the death benefit, which is entirely Scottish Mutual’s liability.

…”

16. Scottish Mutual replied on 3 November 2005 saying that:

“Unfortunately the death benefit value of £34,434 quoted on a fax issued to you on 26 July 2004 was incorrect.  This fax stated that [the Plan] had a return of fund death value, however this was quoted on the wrong basis.  The benefits on this policy were set up to be paid on death on a return of premiums basis with an additional paid up sum assured benefit payable.  I realise our error has caused severe implications and these have been highlighted  to the member of staff and team concerned, however I regret we are unable to honor (sic) the incorrect figure quoted.
We have already issued a cheque for £14,938.08 in respect of the full death claim value on the policy, which you have now received.”

17. Mrs McKeigue then complained to this office.

SUBMISSIONS
18. Mrs McKeigue submits that:
18.1. had her late husband received the correct information following the financial advisor’s query with Scottish Mutual then the fund would have been transferred to another provider who would have offered a return of the fund rather than return of premiums; and 
18.2. she understands from the financial advisor that:

“… almost all modern day money purchase pensions are now set up on the basis of a return of fund in the event of death.  Therefore, any number of new plans could have been selected as a suitable receiver of the full transfer value from my husband’s plan with Scottish Mutual.  So it would appear to be incorrect for [Scottish Mutual] to give the impression that somehow a transfer to another scheme would not have improved the fund death claim value.  Therefore, I believe that Scottish Mutual have a duty to pay out the full value of my husband’s fund as this is what we would expect from any other company.”

19. Although not party to the complaint, the financial advisor submits that:

19.1. had it been advised that the fund paid out on any basis other than a return of fund then it would have continued to advise Mr McKeigue on what/whether other return of fund basis plans would have been more appropriate – possibly even keeping the fund with Scottish Mutual if they could provide some in-house transfer facility.  As it was, nothing further appeared to be needed to be done to the Plan and it would not have been appropriate in the circumstances (for such a short period of time) to transfer away to another contract unless there was a significant advantage; 

19.2. the purpose of its enquiries in July 2004 was to ensure Mr McKeigue’s plans would pay the optimum value in the event of his death.  Further, its initial enquiries were made verbally due to time constraints given the seriousness of Mr McKeigue’s illness and all satisfactory responses were received in writing, including Scottish Mutual’s;
19.3. it cannot recall mentioning during its enquiries that Mr McKeigue was ill; and
19.4. due to Scottish Mutual’s error, it and Mr McKeigue had no reason to consider taking any additional action and as a result Scottish Mutual have “pocketed the difference”.

20. Scottish Mutual submit that:

20.1. the Plan was set-up on a return of premiums (no interest) basis as indicated on the “policy record”;
20.2. it is most unfortunate that the financial advisor was provided with incorrect information by telephone and fax on 26 July 2004;
20.3. as Mr McKeigue was terminally ill at the time of the July 2004 enquiry, they would not have agreed to alter the Plan from a return of premium basis to a return of fund basis.  If they are aware a client is terminally ill, with less than one year to live, they would not make any alterations to death benefits.  Further, they would also not process an internal transfer that would mean an increase in death benefits;
20.4. Mr McKeigue could have transferred his benefits to another provider, but they are unable to comment on what any other provider would have been prepared to offer him.  If he had wanted stand-alone death benefits, evidence of health may have been required.  Alternatively, if he wanted to secure pension benefits, such evidence of health may not have been required.  If he had transferred his benefits, and a return of fund was then payable on death, the fund available would probably have been less than the transfer value due to the short period of time any alternative policy would have been in force;

20.5. the correct claim was paid to Mrs McKeigue and they are unable to agree to make any further payment under the policy; 
20.6. they appreciate they raised both Mr and Mrs McKeigue’s expectations for which they apologise; and
20.7. if the policy had been set up on a return of fund basis, the amount payable on the death of Mr McKeigue would have been £33,384.
21. My office asked the financial advisor for evidence to show that other life insurance companies would have accepted a transfer of Mr McKeigue’s benefits from Scottish Mutual in July/August 2004 and paid out something closer to a “return of fund”.  The companies involved were informed that Mr McKeigue would have been terminally ill at the point of transfer.  All five companies approached said that they would have accepted a transfer of benefits.  Axa, Legal & General and Standard Life said that, on the death of Mr McKeigue, they would have paid out the “fund value” or, in the case of Standard Life, the “full plan value”.  Aegon Scottish Equitable said that they would have paid out “close to the return of fund” and Norwich Union said that death benefits would have been “return of fund”.  
CONCLUSIONS

22. Although Scottish Mutual have been unable to provide a copy of the original rules, I am satisfied that the correct level of benefits have been paid out from the Plan as a result of Mr McKeigue’s death.  
23. However, the complaint before me is that, as a result of a misquotation of benefits, which was clearly maladministration on Scottish Mutual’s part, Mr McKeigue lost the opportunity to transfer his benefits to a more advantageous policy. 
24. Mrs McKeigue has submitted that, had they received correct information following the financial advisor’s query, Mr McKeigue would have transferred his benefits to another provider, who would have offered ‘return of the fund’ rather than simply a ‘return of premiums.’  Further, the financial advisor has said that the purpose of its enquiries in 2004 was to ensure that Mr McKeigue’s policies paid out the optimum value in the event of his death.  I have no reason to doubt this.
25. The financial advisor has also said that, had Scottish Mutual correctly advised it, it would have continued to advise Mr McKeigue on what/whether other return of fund basis plans would have been more appropriate.  As it was, it says, nothing further appeared to be needed to be done to the Plan and it would not have been appropriate in the circumstances to transfer away to another contract unless there was a significant advantage.
26. Scottish Mutual admit they provided incorrect information to Mr McKeigue and say that he could have transferred to another provider but that the possible terms of any new contract are unknown.  They also submit that Mr McKeigue might have had to provide evidence of health to any new provider.

27. The financial advisor has provided evidence of five insurance companies who have said they would have accepted a transfer of Mr McKeigue’s benefits, despite the fact that he was terminally ill, and paid out either near or total ‘return of fund’ upon his death.  I am satisfied that, on the balance of probability, had the incorrect information not been provided Mr McKeigue could have transferred his benefits to an alternative provider on a “return of fund” basis. The difference between that amount and the amount paid out by Scottish Mutual is therefore the true measure of injustice Mrs McKeigue suffered as a result of the maladministration detailed in paragraph 23.  Given that I cannot be sure over when any transfer might have taken place, where it would have been invested or any returns received, my direction below is based on the figure Scottish Mutual would have paid out had the Plan originally been set up on a ‘return of fund’ basis.
28. Finally, it is clear that Mr McKeigue believed, as did Mrs McKeigue, that a ‘return of fund’ basis would be payable when he died, and it is also clear that Mrs McKeigue was distressed to discover that her husband had been misinformed and the shortfall in the sum payable to her was so significant.  That distress can be seen as injustice caused by the maladministration identified in paragraph 23 and I therefore make an appropriate additional direction below.

DIRECTIONS
29. Within 28 days of the date of this determination, Scottish Mutual is to pay Mrs McKeigue £18,445.92 with interest being applied, calculated on the base rate for the time being quoted by the reference banks.

30. Within 28 days of the date of this determination, Scottish Mutual is to pay Mrs McKeigue £250 for distress and inconvenience caused.

CHARLIE GORDON

Deputy Pensions Ombudsman

27 July 2007
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