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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R Bradley

	Scheme
	:
	The Abbey Life Staff Pension Scheme (the Scheme)

	Respondents 
	:
	Abbey Life Assurance Company Limited (Abbey Life), the Employer 
Lloyds TSB (Lloyds), Trustees and Administrators of the Scheme 


MATTERS FOR DETERMINATION 

1. On his leaving service, Mr Bradley’s deferred pension calculation was based on his basic salary and did not include bonuses he received whilst employed with Abbey Life. Mr Bradley considers that bonus payments make up part of his pensionable pay and should be reflected as such.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
SCHEME DOCUMENTATION

3. Extracts from the Abbey Life Staff Pension Scheme Rules:
“Pensionable salary,

Your Pensionable Salary comprises all your taxable pay (excluding mortgage subsidy and benefits in kind) less the single person’s Basic State Pension, in any 12 months”.
“Final Remuneration means the greater of,

(a) the highest remuneration upon which tax liability has been determined for any one of the 5 years preceding the Relevant Date being the aggregate of:

(i) the basic pay for the year in question, and

(ii) the yearly average…of any Fluctuating Emoluments…or,

(iii) the yearly average of the total emoluments from the employer which are assessable to income tax…”
“Fluctuating Emoluments include,

any part of the employee’s earnings which are not paid on a fixed basis and are additional to the basic wage or salary. They include overtime, commission, bonuses, or benefits in kind as long as they are assessable to tax…”

4. The Abbey Life Staff Handbook states under “Exceptional Contribution”:
“When this occurs that individual can be rewarded annually at the beginning of each year by either of the following discretionary mechanisms:

A non-pensionable cash bonus of up to 3% of salary for one off high level contributions (e.g. a specific project)”. 

BACKGROUND

5. Mr Bradley was employed as a Manager within the Pension Review Department of Abbey Life from August 1997 to December 2002. During his employment, he was paid a series of performance related bonuses. Prior to August 1997, Mr Bradley had been employed in various roles within Abbey Life since 1984.

6. Mr Bradley was made redundant in December 2002. Upon leaving service, Mr Bradley was informed by Abbey Life that his deferred pension calculation was based on his basic salary and did not include bonuses. Mr Bradley complained to Abbey Life and Lloyds that he considered that all his taxable pay, including bonuses was pensionable.

7. Abbey Life and Lloyds advised Mr Bradley that all bonuses paid throughout the Lloyds TSB Group were non-pensionable. This was the employer’s practice and custom and bonuses had been treated this way since they were introduced.

SUBMISSIONS

8. Mr Bradley submits,

8.1. The Abbey Life Staff Pension Scheme Rules, which he considers form part of his employment contract, clearly state that his pensionable salary includes all taxable pay. They also state that final remuneration includes any fluctuating emoluments and this includes bonuses.

8.2. He received pension bonuses twice a year for five years, from 1998 to 2002. These were accompanied by individual written terms and conditions. These never stated that bonuses were non-pensionable. 
8.3. During his final few years with Abbey Life, the company was administered poorly. He did not receive annual benefit statements for two to three years and it was only when he left employment he discovered the bonuses were said to be non-pensionable.
8.4. It may have been the intention of Abbey Life to make bonuses non-pensionable, but he was not advised of this. Lloyds may state that it was custom to treat all bonuses as non-pensionable for its entire staff, but he was not aware of the details of other staff contracts and payments.

8.5. If he had known that the bonuses were non-pensionable he would have made extra provision through additional pension contributions.

9. Lloyds submit,

9.1. They accept that the Scheme Rules do not specify bonuses as non-pensionable. However, they consider that this position may be varied under the terms of a member’s employment contract.

9.2. Where an employer makes a bonus payment on the basis that it will not be pensionable, this contractual arrangement will in effect override the Scheme Rules. As the employer was under no contractual obligation to make a payment, it is entitled to impose terms and conditions on that payment which could include that it was non-pensionable. This position was reflected in the decisions of South West Trains and NUS Superannuation Fund cases.

10. Abbey Life submits,

10.1. It is acknowledged that there is no express statement in any document constituting or forming part of Mr Bradley’s contract of employment that bonuses were non-pensionable. The contract documentation is silent on this issue. It does not follow that bonuses should then be treated as pensionable. 

10.2. They never intended the bonuses paid to Mr Bradley, or any of its employees in a comparable position, to be pensionable. No account was taken of these bonus payments when determining pension contributions, or in the data supplied to Lloyds for the production of annual statements. The fact that these bonuses were non-pensionable was widely communicated to staff and in particular to senior management such as Mr Bradley.

10.3. The bonuses were introduced as a cost effective way of motivating and retaining key employees. Had these payments been considered pensionable, their cost would have been far greater and probably would not have been paid in the amounts they were.

10.4. They are unable to produce a copy of Mr Bradley’s contract of employment. However, the Abbey Life Staff Handbook, which forms part of Mr Bradley’s contract, refers to bonus payments that are offered at the company’s discretion for exceptional contribution. These are expressed as non-pensionable.

10.5. Standard template letters were issued to some Abbey Life Pension Review staff regarding the bonus payments and Mr Bradley says he received such a letter. These letters were drafted by the Lloyds TSB Group for all staff within the group and did not specify that bonuses were non-pensionable. For staff within the Lloyds TSB Group (excluding Abbey Life), the fact that bonuses were non-pensionable was covered within their own pension scheme rules, which is why the letters were silent on the matter. Lloyds were not aware that Abbey Life’s Scheme Rules did not specify this and that correspondence issued to staff required this to be stated.

10.6. Mr Bradley’s payslips during the material period clearly stated that the bonuses were not pensionable. Abbey Life does not have copies of Mr Bradley’s payslips up until mid 2001, and Mr Bradley has not provided any. But the payslips submitted as evidence for this period are identical to those which would have been supplied to Mr Bradley (on the basis that they were provided to an employee at the same level, working in the same department, over the same time period, produced by the same computer system). On these payslips the bonus payments are described as “(NON-PENS)”. For the period after mid 2001, the bonuses on Mr Bradley’s own payslips are described as “PBONUSNP”. Abbey Life contends that these mean non-pensionable.
10.7. The Lloyds TSB Group introduced a number of pension review bonus schemes as incentives for staff. All schemes were non-pensionable and this established custom and practice has been adopted consistently throughout the group since commencement. The intention for these bonuses to be non-pensionable was noted in several internal documents. Extracts from the internal communications are below,
· Undated document titled “Private and Confidential Pension Review Recruitment & Retention Market Supplement for Key Positions” states,

“The purpose of this paper is to propose, for SOC approval, specific non-pensionable market supplements which can be applied to key technical positions within the Pension Review.

It is therefore proposed for a number of key individuals to introduce an additional non-pensionable market supplement to be paid to individuals in these jobs”.
· Undated document titled “PTOO [Pensions Transfer Opt-Outs] Recruitment and Retention Market Supplement for Key Positions” states,

“The purpose of this paper is to propose, for SOC approval, specific non-pensionable market supplements which can be applied to key positions within the PTOO.

It is therefore proposed for a number of key individuals to introduce an additional non-pensionable market supplement to be paid to individuals in these jobs”.
· Private and Confidential document dated 30 January 1997 titled “PTOO Secondments” states,
“…individuals will be set targets for the period of secondment which, on achievement, will be rewarded with a non-pensionable bonus. The bonus is payable, therefore, on completion of the secondment”.
· Memorandum dated 29 May 1997 from the Personnel Department to Assistant Executive, Director, Executive Director of Operations and Divisional Manager states,

“Another preferred option, is to offer a cash bonus (non-pensionable) to staff on completion of project work. This can relate to service, to skill levels, and achievement of business objective.

A non-pensionable cash bonus will be paid to identified staff at the end of pre-determined project work periods. Most bonuses will therefore be paid in January 1999, unless the project finishes earlier.

Conclusion - Should it be decided that additional incentives be provided to protect PTOO staff retention, then it is proposed that a non-pensionable cash bonus is used”.

· Memorandum dated 3 June 1997 regarding PTOO Recruitment and Retention states,

“Staff Retention Scheme. A non-pensionable bonus paid on achievement of service and performance targets may prevent staff from leaving, although there are no guarantees”.
· Memorandum dated 25 June 1997 to all PTOO staff from the Divisional Manager regarding the Staff Incentive Scheme states,

“The rewards will be paid as non-pensionable quarterly bonuses and your manager will explain how these affect you”.
10.8. Mr Bradley asserts that he was not employed in his role when some of the communications were issued. However, Abbey Life considers that it is more likely than not that, when taking on a management role, Mr Bradley would have received and considered documents provided only a few months before his appointment which were clearly relevant to his role.
10.9. Minutes of a meeting dated 23 December 1997, regarding PTOO Resourcing and Staff Retention, state “Determine the bonus arrangements for 1998”. Mr Bradley was an attendee at this meeting and this is submitted as evidence that he was involved in discussions regarding bonus payments.
10.10. Information was provided to staff through an Employee Consultative Forum which commenced in mid 2001. Mr Bradley’s wife was the employee representative on behalf of the Pension Review Department. The forum had been set up to discuss the future of Abbey Life following the sale of the Abbey Life sales force and its closure to new business. Queries were raised by staff through their appointed employee representative who, in turn, would raise these via the forum. Regular briefings were given to staff through a “Monthly Review” document in which answers to any questions were communicated. 
10.11. When the forum concluded, all questions put forward by staff, along with Abbey Life’s answers, were collated in a document titled “Employee Consultative Forum, Staff Questions”. This document was issued to all staff. The forum specifically addressed the issue of bonus payments and Question 43 of this document confirms that Abbey Life did not intend any bonuses to be pensionable. It states,

	Q.43
	Received: 17.12.01

Answered 23.01.02
	Question: Are ‘retention’ type bonus payments pensionable?
	Answer: No bonus payments are pensionable.


A further document titled “Abbey Life Employee Consultative Forum Process” was issued to all staff explaining the purpose and scope of the forum and the existence of the question and answer document.
10.12. Mr Bradley provided his curriculum vitae to Abbey Life in 2002 which listed his responsibilities as a Senior Manager. This included experience of managing staff and budget in accordance with company requirements and rules. This indicates that Mr Bradley needed to know about payments being made to staff.
10.13. Abbey Life’s position is that it is inconceivable that Mr Bradley did not know from the above communications that bonuses were non-pensionable. It is obvious that Abbey Life intended for bonuses to be non-pensionable and the custom and practice adopted supports this. Consequently, either a term should be implied to the effect that bonuses were not pensionable, or Mr Bradley should be estopped from claiming now that the bonuses should be treated as pensionable.
10.14. Mr Bradley did not give any consideration for a pensionable bonus, only a non-pensionable bonus. That therefore, is the limit of his contractual entitlement. 

11. Mr Bradley’s further submissions in response to Abbey Life’s comments and the Notification of Preliminary Conclusions,

11.1. All he is asking for is clear evidence that he was advised, while employed and receiving the bonuses, that these were not pensionable. He was not part of the Pension Review Department until August 1997, so he was not privy to any communications made to staff prior to this date.
11.2. He does not consider that the example payslips shown look like the ones he received. The notation “NP” on the payslip could mean “now payable”.  With regard to the notation ‘PBONUSNP’ he has been advised by a previous member of the Pension Review Team in Bournemouth that this notation was queried by the company who administered staff pay on behalf of the Lloyds TSB Group. They were advised that the pension scheme rules for other companies in the group stated that bonuses were non-pensionable, however if the Abbey Life pension scheme rules were different and allowed for bonuses to be pensionable then this should be ‘disregarded’. He was advised that this was widely known among Bournemouth staff.
11.3. The role he was employed to do did not require him to acquaint himself with the basis on which various staff were rewarded. There was no reason to search out previous memos and no such document was offered to him. Also, the Pension Review Team had its own Human Resource staff, who attended to pay matters.
11.4. The Abbey Life Staff Handbook reference to bonuses has no relevance to his complaint. His pension review bonuses were neither one off nor limited to 3% for individuals making exceptional contributions. Surely one off bonuses exclude those paid up to four times a year for more than six years with payment as high as 40% of salary.

11.5. The bonuses were paid to retain staff. If high bonuses were not paid, Abbey Life would not have been able to operate its review department. At that time the Financial Services Authority (FSA) were levying huge fines on life companies failing to meet targets and this forced Abbey Life to pay whatever level of bonuses were necessary to attract and retain staff to ensure the FSA targets were being met. If Abbey Life had communicated to staff that bonuses were non-pensionable this would have created dissatisfaction with the benefits package and further increased turnover.

11.6. The Employee Consultative Forum was for staff in Bournemouth. At the time, he was based in Croydon and did not participate in this forum or receive communications. In any event these relate to retention bonuses. He was advised by members of the forum that Abbey Life’s response that bonuses were non-pensionable was directly challenged by staff.
11.7. The fact remains that at no time did Abbey Life clearly notify staff that pension review bonuses were non-pensionable. 

CONCLUSIONS

12. A copy of Mr Bradley’s employment contract has not been submitted, however, the Scheme Rules clearly state that bonuses are pensionable. Therefore, on the face of it, it would appear that any bonuses Mr Bradley received are part of his pensionable salary. Accordingly, the key issue is whether, by operation of law, Mr Bradley’s entitlement under the Rules is overridden?
13. Abbey Life advance two ways by which the Scheme Rules may be overridden. The first of these is by way of a contractual agreement, and the second by way of estoppel. As to the first method, it is generally accepted that a contractual agreement can override the Scheme Rules (Trustees of the NUS Officials’ and Employees’ Superannuation Fund v The Pensions Ombudsman [2002] PLR 93). Accordingly it is necessary to look at whether Abbey Life can establish that there was a contractual agreement, the terms of which, rendered the bonuses as non-pensionable. 

14. Mr Bradley received his bonuses periodically. His bonuses were accompanied by letters which referred to enclosed terms and conditions entitled “Conditions of Loyalty Bonus”. Mr Bradley was required to, and did, sign these terms and conditions. I have no hesitation in finding that these terms and conditions formed the basis of a contract between Abbey Life and Mr Bradley with respect to the payment of his bonuses. 

15. Abbey Life submits that a term, to the effect that bonuses were non-pensionable, was implied into the contract by reference to the facts as set out below.   Presumably, they draw attention to these facts to support their contention that both it and Mr Bradley knew, not withstanding the terms and conditions, that the bonuses were non-pensionable. The alleged facts are:
(a) The Abbey Life Staff Handbook permits the payment of non-pensionable bonuses for exceptional contribution and this is what Mr Bradley received.

(b) Internal staff communications indicated that the bonuses were to be introduced as a staff incentive and that these would be paid strictly on a non-pensionable basis. 

(c) The payslips issued to Mr Bradley over the material period indicated that bonuses were non-pensionable.

(d) The Employee Consultative Forum and subsequent question and answer document issued to all staff, clearly stated all bonuses were non-pensionable. 

(e) Mr Bradley was present during a meeting in which bonus arrangements for the following year were discussed. 

(f) Mr Bradley stated in his curriculum vitae that his responsibilities as a senior manager included managing staff and budget. This indicates that he needed to know about payments being made to staff.
16. Without analysing the facts as listed above, there is settled authority that, where the parties have entered into a carefully drafted written contract which contains detailed terms, as seen in the “Conditions of Loyalty Bonus” document, the court will not readily imply an additional term.  

17. The terms and conditions detailed within the “Conditions of Loyalty Bonus” document are comprehensive, and contain a number of express terms. However, I note that there is no mention of the bonuses being treated as non-pensionable. Plainly, had Abbey Life wished to expressly state that the bonuses were non-pensionable, the terms and conditions provided the most appropriate place. I find it perplexing that, despite issuing relatively detailed terms and conditions covering some fairly minor matters, they did not mention something as fundamental as the fact that the bonuses were non-pensionable.
18. However, the facts that Abbey Life advance in support of the presence of an implied term also form the basis for an argument resting on estoppel. Given what follows, I do not consider it necessary to form a definitive view as to whether a term has in fact been implied into the contract.
19. Abbey Life has unfortunately not assisted me since it has not developed its arguments with respect to estoppel in any more than a basic sense. There are many forms of estoppel and without the input of Abbey Life I have had to assume that the form of estoppel upon which it relies is estoppel by convention. 

20. The courts have visited the question of estoppel by convention on a number of occasions. The key principle on which estoppel by convention is based was formulated by Lord Denning in Amalgamated Investment & Property Co Ltd v Texas Commerce International Bank Ltd [1982] QB 84, in which he states,
“If the parties to a contract, by their course of dealing, put a particular interpretation on the terms of it, on the faith of which each of them - to the knowledge of the other - acts and conducts their mutual affairs - they are bound by that interpretation just as much as if they had written it down as being a variation of the contract. There is no need to inquire whether their interpretation is correct or not - or whether they were mistaken or not - or whether they had in mind the original terms or not. Suffice it that they have by their course of dealing put their own interpretation on their contract and cannot be allowed to go back on it”. 
21. With the above principles in mind, it is necessary to consider whether the parties were acting on an agreed assumption and, if so, what that agreed assumption was. Some of the facts in paragraph 15(a) to (f) above are key to answering this question. 

22. I note Mr Bradley’s comments that he considered his bonus payments fell outside of the Abbey Life Staff Handbook description of non-pensionable bonuses. I consider that the Handbook’s reference supports Abbey Life’s position that bonuses could be non-pensionable rather than a conclusive reason to support that Mr Bradley’s bonuses were paid on this basis. In any event, as can be seen from my conclusions I do not place significant weight upon this issue when reaching my decision. 
23. Abbey Life places a great deal of reliance on the fact that the staff payslips bore a reference to the fact that the bonuses were non-pensionable. The payslips in question were issued in two different formats. One bore the reference “(NON-PENS)” and the other “PBONUSNP”. Mr Bradley has not submitted any of the payslips he actually received. However, Abbey Life has submitted samples of payslips equivalent to those that it says Mr Bradley would have received. I base my findings on the assumption that Mr Bradley did in fact receive payslips which were similar to the payslips submitted by Abbey Life. I note Mr Bradley does not say that he did not receive payslips in these formats but rather that he cannot recall doing so.
24. It is significant that Mr Bradley received the “(NON-PENS)” batch of payslips for several years prior to the format being changed. Whilst not necessarily conclusive, I consider that any reasonable person when reading the payslips would have understood and appreciated the reference “(NON-PENS)” as meaning non-pensionable.  Equally, particularly given the clear reference in the first batch of payslips, I consider that any reasonable person would have also understood and appreciated the “NP” in “PBONUSNP” to mean non-pensionable. I have considered the points Mr Bradley has made after speaking with an ex-employee (Para.11.2), however these comments are hearsay and I attach limited weight to them.
25. Abbey Life, as mentioned in paragraph 10.10, had restructured its business. Plainly this was of major concern to employees. In order to address the concerns of employees, Abbey Life instigated the Employee Consultative Forum in which it invited employees to put questions to the company. The answers were then published company wide. Mr Bradley disputes this, stating that the forum was for staff in the Bournemouth office only. I note however, that the forum literature makes no reference to Bournemouth and refers to the forum as a means by which Abbey Life would inform and consult its employees on the company’s future and that the forum represented the interests of all staff. The documentation also states that employee representatives should clarify and raise concerns on behalf of all employees and confirms that at the end of each meeting a brief summary would be circulated throughout Abbey Life. It seems to me therefore that the forum involved all Abbey Life staff rather than one office.
26. A number of the questions posed by employees understandably concerned pension entitlement, including a specific question as to whether bonuses were pensionable. Mr Bradley has raised the issue that these are referred to as ‘retention’ type bonuses not pension review bonuses. I note that Abbey Life’s response to this forum question was that no bonuses were pensionable and Mr Bradley himself states that his bonuses were paid as a way of retaining staff. Therefore I do not see why it should be assumed that his bonuses would not be included within this forum issue. The answer, given by Abbey Life, was consistent with its case, namely that the bonuses were non-pensionable. The answers to the questions were circulated to employees monthly, through the “Monthly Review” document, and all questions raised through the forum were collated in a final document issued to Abbey Life staff. Mr Bradley states that he did not participate in this forum or receive any subsequent communications. On this point, I remind myself that Mr Bradley was a senior manager within Abbey Life. Major restructuring in any firm will always cause concern to employees at every level. I think it is reasonable to conclude that Mr Bradley would have received a copy of the question and answer document as well as the forum literature and that, given the climate of concern within the company, he would have read these, or at least taken an active interest in confirming whether bonuses were non-pensionable. 
27. Based upon these considerations I am of the opinion that it is reasonable to conclude that both Mr Bradley and Abbey Life proceeded at the time on the agreed assumption that bonuses were non-pensionable, and that it would now be inequitable to allow Mr Bradley’s pension entitlement to be based on an alternative assumption, albeit that alternative is the strictly correct position under the Scheme Rules. Accordingly, Mr Bradley is estopped from now claiming that the bonuses were pensionable.
28. This is particularly so because I agree that it is likely Abbey Life would not have paid the level of bonus that it did, had it intended these to be pensionable. Mr Bradley has therefore benefited financially from the bonuses being non-pensionable. 

29. In relation to Lloyds involvement in this complaint, given the findings above I cannot criticise Lloyds for not including Mr Bradley’s bonus payments when calculating his deferred pension. 
30. I do not uphold Mr Bradley’s complaint against either Abbey Life or Lloyds.  
CHARLIE GORDON

Deputy Pension Ombudsman 

25 January 2008
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