R00381

PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Miss A Northedge

	Scheme
	:
	Marks and Spencer Pension Scheme

	Trustee
	:
	Marks and Spencer Pension Trust Limited

	Employer
	:
	Marks and Spencer plc (M&S)


MATTERS FOR DETERMINATION
1. Miss Northedge says that M&S and the Trustee wrongly refused to grant her ill health early retirement from the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.
THE RULES OF THE SCHEME

3. “Incapacity” is defined under Rule 1 of the Scheme as meaning:

“… physical or mental incapacity which prevents a Member from working and seriously impairs his earning capacity and is likely to continue until the Member’s Normal Retirement Date.  The Company’s decision as to whether a Member is suffering from Incapacity will be final.”

4. Rule 5.3 of the Scheme, under the heading of “Early retirement through incapacity”, states that:

“A Member who leaves Service before Normal Retirement Date because of incapacity may choose an immediate pension under this Rule if:

5.3.1. 
the Company approves payment of an immediate pension under this Rule …”

MATERIAL FACTS

5. On 13 September 1996, Miss Northedge was injured apprehending a shoplifter while working as a store detective for M&S.  She attended the Accident and Emergency Department of Doncaster Hospital for back, right knee and left foot injuries.  X-rays of her right knee and left ankle showed no bony injury.  After a couple of days’ sick leave, she returned to work but then took continuous sick leave from 4 October 1996.  Painful symptoms were reported as persisting and medical treatment was continued.  

6. An application from Miss Northedge for ill-health early retirement from the Scheme was considered by M&S’s Welfare Committee on 3 June 1998 but was rejected on the basis that there was insufficient medical evidence to support her claim.  On 1 August 1998, her employment with M&S was terminated on the grounds of ill-health.

7. The Welfare Committee reconsidered Miss Northedge’s application, on 5 April 2000, but decided that the original decision should be upheld.

8. The decisions reached by the Welfare Committee were challenged by Miss Northedge through court proceedings.  At a hearing held on 30 April 2004, it was agreed that the matter should be referred back to the Welfare Committee for further reconsideration.

9. Miss Northedge’s application was again reconsidered by the Welfare Committee at three meetings in April, May and July 2005.  A large amount of information was made available to the Welfare Committee, which included additional evidence, some used for the court proceedings mentioned above and also for a claim that had been made by Miss Northedge to the Criminal Injuries Compensation Authority.  This is summarised mainly as being:

9.1
Legal advice to the effect that the definition of “Incapacity” contained in the Rules of the Scheme means:

“an incapacity that prevents a Member from performing the job which he or she normally performed and that any other work that could still be performed despite the incapacity would be such as to leave the Member with seriously impaired earning capacity.”

9.2 Hospital medical reports dated September 1996 and October 1996.

9.3 Covert video evidence dated September 2002 and March 2004, together with Miss Northedge’s comments on the contents (medical opinion of the video evidence is contained in some of the later medical reports detailed below).

9.4
A large number of medical reports dating from 1996 to 2004, provided by Mrs Northedge’s General Practitioner, M&S’s Occupational Health service provider, Consultant Anaesthetist/Pain Specialists, Consultant Orthopaedic Surgeons, Consultant Psychiatrists, Consultant Rheumatologists, a Hospital Complementary Medicine Specialist, a Clinical Nurse Specialist in Chronic Pain Management and a Hospital Physiotherapy Department. 
9.5
Benefits Agency reports dated June 1997, November 1997 (disability impairment assessed as a total of 15%), July 1998, August/September 1998 and June 1999 (disability impairment assessed as a total of 20%).

9.6
Accident Reports, Sickness Absent Records and other M&S personnel information for Miss Northedge.

9.7
Witness Statements from employees of M&S.

9.8
Witness Statements from solicitors who attended the court hearing in April 2005.

9.9
Advice that some employer related evidence that had been available by M&S for the previous reviews should now be disregarded.

9.10
Advice that a further medical report from an independent Consultant Rheumatologist could be obtained, if thought necessary.
10. In a medical report, dated August 2002, a Consultant Physiatrist said:

“… I tend to the view that this chronic pain syndrome is genuine, albeit with emotional factors playing a part despite the absence of objective scan etc evidence to support disc prolapse and it one takes this view, then at the age of 51, having not worked for 6 years, I would agree it is unlikely this lady is ever going to return to paid employment in the future …

I would therefore be supportive of her claim for ill health retirement in this case.”

And in a medical report dated June 2003:

“I have now been asked to review further medical evidence in this matter …

I have been able to witness 2 videos [dated September 2002] …

I would accept that there appears to be a greater range of ability shown on the video that I would have expected from my previous understanding of this matter, but I have also taken Miss Northedge’s account of how these were relatively brief periods and how she does feel able to sustain activity for brief periods.  It is obviously very difficult to judge a total period of time from a number of short periods but I would have to accept that there was a greater range of ability shown on the videos that I have expected particularly in terms of episodes of bending and carrying, …

I would, however, urge that consideration be given to the sickness record that this lady has advised me of, as in my experience, I am much more moved to accept the genuineness of symptoms of patients who have very low sickness level over the years …”

11. In a medical report, dated 8 September 2003, a Consultant Anaesthetist/Pain Specialist said:

“I believe at the time of my original report in 2000, with the evidence available to me, Ms Northedge was unfit to work in any capacity and on the balance of probability unlikely to show any significant improvement.  I believe that her claim for ill health retirement was appropriate.

Since that report was written Ms Northedge has shown significant improvement.  …

From a purely physical viewpoint I can not see any specific reason why Ms Northedge should not be able to work in some capacity, although I believe this could only be on a part time basis.  … She might respond to [treatment] and psychologically improve sufficiently to return to work.  I remain with some doubts whether this can be achieved.

For these reasons it therefore remains my opinion that at this present time Ms Northedge remains unfit for work.  However if she were to receive further treatment of the type that I have suggested then there may be an improvement sufficient for her to be able to return to work.  I believe that a review in 12-24 months would be appropriate.”
12. In a medical report dated October 2003, a Consultant Rheumatologist said:

“This injury has led to the development of fibromyalgia and these symptoms have persisted.  The improvement in some of her symptoms and ability over the past three years indicate that although it is possible that after further recovery she may be physically able to undertake occasional part-time work in the future, it is likely that her earning capacity will remain significantly reduced.”

And in the later medical report dated August 2004:

“I have reviewed both the clandestine video recordings … There is no evidence of disability on the video recordings … it is difficult to be certain on the relevance of the recordings.  … The video recordings do not influence my opinion …”
13. In a medical report, dated October 2003, a Consultant Orthopaedic Surgeon said:

“On 29 July 1999 I first examined [Miss Northedge] … In my report … I noted that [Miss Northedge] reported total disability with regards to workplace.  I concluded … that there was no reason physically in the musculoskeletal system to explain the … symptoms and that she had inappropriate signs for musculoskeletal condition.

...

Subsequent to my first report, [Miss Northedge’s] legal representatives contacted me to clarify the findings in my report, and in particular raised the issue of fybromyalgia.  I responded to them and confirmed my diagnosis that [Miss Northedge] was not suffering from fybromyalgia as she had exhibited inappropriate signs for this condition.

… I was [later] requested to review two video tapes … recorded in 2002.  [Miss Northedge] also provided me with a copy of [her] witness statement … in which she discusses the contents of the video evidence.

… The video evidence show [Miss Northedge] undertaking a variety of daily tasks without apparent discomfort or impairment.  The weight of evidence leads me to believe that on the balance of probability there is significant exaggeration [by Miss Northedge] with regard to her reported level of symptoms, impairment and disability.”   

14. In a medical report dated December 2003, another Consultant Anaesthetist/Pain Specialist said:

“… I do believe that Ms Northedge has some pain.  However, I do not believe it is anything as severe as she claims, and I look to the video evidence to support this.  She herself is adamant that she is absolutely unable to undertake any job, even on a part time basis. …

I would agree entirely with [M&S’s Occupational Health Physician], when he felt that Ms Northedge had embraced the role of invalid rather too readily, and had formed the view, and still has the view, that there are no work duties or hours that she could manage.  However, I had little doubt that while Ms Northedge has some pain, I think it is greatly exaggerated.”

15. In a medical report of January 2004, another Consultant Psychiatrist said:

“The duration and severity of the physical symptoms Ms Northedge were out of proportion to the severity of the injury she had in her right knee and back due to the incident.  She had various treatments for the injury and she did not respond to these treatments.  It was noted that she had some psychological symptoms and received treatment with antidepressant medicines, and in spite of such treatment she reported that there was no improvement.

Doctors responsible for her treatment formed their professional opinion based on the history given by Ms Northedge when they examined her for the purpose of treatment.  However, when the behaviour of Miss Northedge was observed in a non-clinical situation and recorded by video taping, it became clear that Ms Northedge was not as disabled as she claimed to be and she was not as depressed as she claimed to be.  Her performance was not affected very much by her subjective symptoms.  Her subjective symptoms were not sufficient to lead to a recognisable psychiatric illness. …”  
16. In a letter to Miss Northedge’s solicitors dated 18 August 2005, the Welfare Committee said that it had been decided that she did not satisfy the criteria for ill health early retirement from the Scheme and added that the key medical evidence for the decision reached was:

· the low disablement rating accorded to Miss Northedge by the Benefits Agency;

· the less supportive views expressed in more recent reports of one of the Consultant Physiatrists and one of the Consultant Anaesthetist/Pain Specialists; and 

· the opinions of the treating Consultant Orthopaedic Surgeon, the other Consultant Anaesthetist/Pain Specialist and the other Consultant Physiatrist. 
17. The Welfare Committee’s handling of Miss Northedge’s application for ill health early retirement was subject to the Scheme’s Internal Dispute Resolution Procedure (IDRP) following a complaint made by her.  In a stage 2 IDRP Decision Letter, dated 8 September 2006, the Trustee said that it was M&S and not the Trustee that had the power to decide whether a member meets the test of Incapacity and, if so, whether to award a pension.  Notwithstanding, the Trustee reviewed the Welfare Committee’s handling of the case and concluded that the correct procedures had been followed. 

CONCLUSIONS

18. There are strictly two steps involved in the granting of a Rule 5.3 pension.  First there had to be a decision, by M&S, as to whether Miss Northedge was suffering from Incapacity, as defined.  Second, M&S would have had to approve payment.  That is to say, if Miss Northedge had been in a state of Incapacity, M&S still retained discretion as to whether she would receive a pension.

19. In practice, the case turns on the consideration, by the Welfare Committee, of whether she was suffering from Incapacity.  Determining whether so is a question of fact for the Welfare Committee.  In reaching its decision, the Welfare Committee had to construe the rules properly and take into account all relevant but no irrelevant factors.  It is not for me to agree or disagree with the medical opinions formed by the medical professionals; I may only consider whether the final decision reached by the Welfare Committee was properly made and was not perverse, i.e. a decision to which no reasonable decision maker faced with the same evidence would come to.

20. The Welfare Committee appropriately obtained legal advice as to the meaning of incapacity in the rules of the Scheme, with which I do not disagree.  I also note some evidence that had been included in the Welfare Committee’s previous reviews of Miss Northedge’s application for ill health early retirement, was removed by M&S from the final 2005 review.  I am satisfied, therefore, that the Welfare Committee had sufficient information for the 2005 review to the construe the rules of the Scheme properly and that it was appropriately instructed to disregard the irrelevant factors identified. 

21. A copious amount of material was available to the Welfare Committee for the 2005 review.  This was due to the length of time that had passed since the original incident in September 1996 and the ongoing legal actions.  In the material there was a great deal of medical information about Ms Northedge’s condition and clearly the medical opinion of the various medical professionals differed.   The Welfare Committee was required to give proper consideration to all of the evidence available and I consider it was particularly appropriate that the relevant medical specialists were provided with the opportunity to make additional comment and opinion on the 2002 video evidence. 
22. In my view, given the volume of the information and medical evidence available, there was sufficient and balanced material available for the Welfare Committee to have reached a decision.  I see no reason, therefore, to interfere with the Welfare Committee’s final decision of the 2005 review that Miss Northedge did not qualify for ill health early retirement under the rules of the Scheme.

23. The Trustee has no role or any discretionary powers in the awarding of ill health early retirement to the members of the Scheme.  

24. I do not uphold the complaint.

TONY KING

Pensions Ombudsman

15 February 2008

- 8 -


