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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Dr W Curran

	Scheme
	:
	Universities Superannuation Scheme – Prudential AVC Facility

	Respondent
	:
	Prudential Assurance Company Limited (Prudential)


MATTERS FOR DETERMINATION

1. Dr Curran complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential. He alleges that the representative misled him into believing that the past added years (PAY) method of making additional pension provision for retirement in the Universities Superannuation Scheme (USS) would only be available through annual one-off lump sum payments (and not monthly contributions) which was not an economically attractive option to him. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential was appointed by the Department for Education and Skills as sole AVC provider to the USS and has managed the AVC scheme since its inception in October 1993. Prior to this date, the only method available for USS members to make additional pension provision in retirement was through PAY in the USS. Until 2000, Prudential offered an advice service through local sales representatives.  

4. Dr Curran was born on 5 January 1961. He is a member of the USS.
5. Dr Curran says that, in the autumn of 1998, a Prudential representative contacted him to discuss additional pension provision for retirement and advised him that he should consider paying AVCs monthly at the rate of 8.65% of his salary to Prudential (inclusive of an initial monthly premium of £3.05 to provide additional death benefits) in order to secure a full USS retirement pension. He also says that the representative mentioned that USS no longer provided the AVC facility because it had been outsourced to Prudential.   
6. Dr Curran agreed to pay AVCs to Prudential in accordance with the recommendation made by the representative by signing an AVC application form on 30 September 1998. Section 2 of this form was headed “Pension Scheme Details” and asked for details of any other contributions or benefits by posing a number of questions. On the signed form, Dr Curran answered “No” to a question asking “Under the USS, are you currently paying AVCs?” Other questions in this section concerning his free-standing AVCs, repayment of previously withdrawn contributions to USS and pensionable employment other than under the USS were also answered “No”.

7. The form contained the following declarations:

“I understand that the AVC arrangements are governed by the provisions of the USS Trust Deed and Rules. I also accept the provisions in section 5.”
Section 5 was headed “Important Notice” and read:  

“In applying to join the facility, you should understand and accept that:

(a) neither the Trustee Company nor your USS employer accept any responsibility for the accuracy of any statements or representations made in Prudential’s literature.    

(b) because individual circumstances vary, you should, before starting to contribute to the USS AVC facility, consider your position carefully, about whether contributing to the facility is in your best interests. 

(c) because the facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of investments made, and on interest rates at retirement; and…….…cannot guarantee that any particular level of benefit will be available at retirement.” 

“Prudential’s representative has clearly explained the two alternative methods available to me when considering the payment of additional voluntary contributions. I confirm that I have chosen the following method:

Completion of a Personal Financial Review. (not chosen by Dr Curran)
Prudential’s advice is based on the information I have given. If the information I have given is incorrect or incomplete, Prudential may not be able to give me the best advice.

Completion of the application form only. 
Because Prudential has not completed a Personal Financial Review, I understand that they are unable to give best advice. Any advice given will relate only to the payment of additional voluntary contributions.

Prudential representatives cannot give advice about any other company or its products.

I have received the Key Features document, “Your Personal Quotation” and the member’s booklet “How to build yourself a better pension.”
My maximum contribution indicated by the Ready Reckoner is 8.65%.

I have been made aware of the “Added Years” option.”
Dr Curran opted for completion of the application form and advice on AVCs only.

8. The booklet entitled “How to build yourself a better pension.” mentions in its introductory section:

“Within the Universities Superannuation Scheme there are two ways to make AVCs:

· The “added years” facility which allows you to “buy” extra years of service.

· The Prudential Additional Voluntary Contribution facility.” 

9. Dr Curran has asserted that the representative read out the questions on the AVC application form to him and filled it in with his responses. He says that, for the question asking about current AVCs to the USS, the representative had informed him that the USS no longer provided this facility and answered the question “no” for him. 
10. Dr Curran has confirmed that he saw the statement about having been made aware of the “added years” option on the AVC application form. He asserts, however, that:
“…..what the Prudential cannot know is how the “added years” option was described to me verbally. Their representative did say it was possible for me to buy added years from the USS. But, critically, he pointed out that this was distinct from the AVCs mentioned in Section 2, in that the added years option can only be exercised once during the financial year. This option would have meant having a one-off significant amount deducted from my salary on any given year that I wished to buy additional years. This was not an attractive option to me, simply because my budget was based on my receiving the same income each month. Given that monthly AVCs to USS were no longer available (according to the representative), if I wished to receive a full pension on retirement, I had no option but to buy into the Prudential AVC scheme.” 
11. Dr Curran submits it was only recently that he realised that the option to purchase PAY by making monthly contribution payments had always been available to him, after discussing pensions with a member of staff in his local USS office.

PRUDENTIAL’S POSITION  
12. Prudential considers that there was no regulatory requirement for its sales representative to tell Dr Curran about PAY. However, the company confirms that, from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY. Prudential considers that information about PAY is available in the USS booklet. 

13. Prudential says that the question in section 2 of Dr Curran’s AVC application form,  asking for details of his current AVCs to USS, was used  to determine whether he was already paying additional contributions for PAY and the wording of this question on the form had been approved by the USS. 
14. Prudential has not been able to contact the representative for his recollections of the meeting. 
15. Prudential says that, at the time Dr Curran signed the AVC application in September 1998, their representative was correct in explaining that USS no longer provided the AVC facility because it had been outsourced to Prudential in October 1993.

16. Prudential says that Dr Curran has not provided any evidence to support his assertion that their representative told him that PAY would only be available to him through one-off annual lump sum payments. The method of purchasing PAY is explained in detail in the main USS booklet. 
17. If Dr Curran wished to pursue PAY, he could have obtained details of this at any time through his Employer or his Union. 

CONCLUSIONS

18. Dr Curran does not dispute that the representative made him aware of the PAY option. His complaint centres upon his assertion that he was given specific advice by the representative that improperly persuaded him to enter into the AVC arrangement. 

19. Dr Curran alleges that the representative informed him that it would only be possible for him to purchase PAY in the USS through annual one-off lump sum payments. But, apart from Dr Curran’s recollections of the events some eight years’ ago, there is nothing to confirm just what was said. 
20. Moreover, I cannot overlook the fact that Dr Curran signed an AVC application form confirming to the representative that he had made him aware of the existence of the Prudential’s booklet entitled “How to build yourself a better pension” which clearly shows that there are two ways of making additional contributions in the USS, i.e. the PAY facility and Prudential AVC facility. It was therefore open to Dr Curran to research the PAY option in more detail, seeking independent financial advice where appropriate, should he have wished to do so. 
21. Without casting any doubt on his integrity, these events were many years’ ago and, on the balance of probabilities, I find it difficult to accept that the representative would have made a statement about the PAY option which conflicts with the evidence available.
22. The application form also made it clear that, if the only option chosen was the completion of an application form without carrying out a personal financial review, as in Dr Curran’s case, the representative was only authorised to give advice regarding AVCs. At the point of agreeing to make contributions, Dr Curran had therefore been made aware that any advice given would relate to the payment of AVCs only.

23. The evidence available therefore falls short of establishing with sufficient certainty that injustice was caused to Dr Curran as a result of any maladministration on the part of Prudential.

24. I am unable therefore to uphold his complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

23 March 2007
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