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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M Burgess

	Scheme
	:
	Namulas SIPP (the Scheme)

	Respondents
	:
	Namulas Pension Trustees Limited (the Trustee)


MATTERS FOR DETERMINATION 

1. Mrs Burgess alleges that the Trustee:

(i) failed to keep her adequately informed of all matters relating to the property asset of the Scheme; 
(ii) negligently allowed the property to be sold at an undervalue;

(iii) negligently allowed the property to be sold in a transaction which was not at arm’s length;

(iv) caused her to suffer financial loss as a consequence of the above maladministration. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. The Scheme, a Self Invested Personal Pension (SIPP), is governed by Trust Deed and Rules, dated 6 April 2006.  G E Pensions Limited is appointed as the Provider (the Provider), and Namulas Pension Trustees Limited, appointed as the sole Trustee (the Trustee).  Relevant extracts from the Trust Deed and Rules governing the Scheme can be found at Appendix I to this Determination.

4. Mrs Burgess is a member of the Scheme, as is Mr Burgess.  Mrs Burgess is seeking a divorce from Mr Burgess, and an application by Mrs Burgess for ancillary relief, has been stayed pending the outcome of Mrs Burgess’ complaint to my office.

5. In August 2000, the Scheme acquired a property, at Unit 15, Abbey Mills, Marjorie Street, Leicester, for the sum of £155,000. A loan from Lloyds TSB to the Trustee for the sum of £108,500 had already been arranged, with the Trustee cited as mortgagor and Lloyds TSB having first legal charge over the property. I will refer to this arrangement hereinafter as the “mortgage”.  

6. The Property was let to Nirvana Logistics (UK) Ltd, for an annual rental of £15,375.  That company went into liquidation in September 2003, and the lease was surrendered by the liquidator on 23 November 2003, with the last rental payment made on 17 September 2003.

7. It appears that, in the early part of 2002, there was a move to dispose of the property and, on 23 April 2002, the Trustee wrote to the solicitor appointed to act on its behalf.  The Trustee also wrote to Mr and Mrs Burgess’ financial advisers (the IFA) enclosing its instructions, regarding the proposed sale of the property:
“Namulas Pension Trustees Ltd is a trust corporation and acts as the sole trustee of the Scheme.  We understand from the member that you are acting on his behalf in connection with the proposed sale of the property.  We are informed that the property is to be sold to Yuvraj Impex Limited at an agreed asking price of £125,000.00.

We are writing to instruct you to act on behalf of Namulas Pension Trustees Ltd in this matter in accordance with the terms of this letter and on the basis that you will look to the Member and not Namulas Pension Trustees Ltd for payment of your fees and all disbursements.

Our main concern as Trustee is to ensure compliance with the Inland Revenue requirement that the Scheme is used for the sole purpose of providing benefits on the death or retirement of members.  We therefore need to be made aware of any use of the Scheme which is inconsistent with this sole purpose and our instructions to you are framed accordingly….

…Please note that the title deeds and documents relating to the property (currently registered in the name of Namulas Pension Trustees Ltd) are with Lloyds Bank of Leicester and we would be grateful if you would approach them directly in order to obtain the same… 

…We would also draw your attention to the following matters:-

1.
Please note that the Purchaser must not be “connected” to the Member as defined in the Income and Corporation Taxes Act 1988 Section 839.

2.
As the Property is held by Namulas Pension Trustees Ltd in a Trustee capacity, the Sales Agreement and the Transfer must state that the Property will be conveyed with limited title guarantee.

3.
Both the Sales Agreement and the Transfer documents must contain Namulas Pension Trustees Ltd standard limitation of liability clause, namely:-

“The parties agree that notwithstanding any provision to the contrary herein the liability of Namulas Pension Trustees Ltd shall not be personal and shall be limited to the extent of the assets for the time being of the trust (being arrangement numbers 11205ABUR/11206ABUR within the National Mutual Personal Pension Scheme which was established by Trust Deed dated 4 June 1992).”

In addition, the Transfer should contain the following clause:-

“It is hereby certified that this Transfer has been made in accordance with the provisions of Trust Deed dated 4 June 1992 between National Mutual Life Assurance Society and Namulas Pension Trustees Ltd and all existing subsequent deeds amending or extending the same….”

8. A meeting was held on 13 May 2002, between Mr and Mrs Burgess and their accountants.  The minutes of that meeting recorded a proposal to instruct the Trustee to sell the property.  Part 13.4, of the governing Trust Deed and Rules, allows a Scheme member to direct the sale of such an investment. 

9. On 24 July 2002, the IFA replied to the Trustee’s letter of 23 April, and enclosed a copy of a letter they had received from Mr and Mrs Burgess’ accountants, which reads:
“…Further to the letter from Namulas to yourself, of 23 April 2002 I shall deal with the queries as raised.

1.
I now enclose the member’s confirmation that they wish Namulas Pension Trustees Limited to sell the property.

2.
The members have appointed the services of P of Chetty & Patel Solicitors, 117 Evington Road, Leicester LE2 1HH to act on Namulas Pension Trustees Ltd’s behalf in respect of the sale.

3.
Up to date valuation of the property stating the open market value.
…I am also writing to confirm that Mr Michael Burgess is in no way connected to Yuvraj Impex Limited, and enclose for your information details of the director and the company secretary for this new company.  Also for your information I enclose confirmation that any shares in Yuvraj Impex Limited are owned by the director of this company, and that these are the only shares in circulation…

…For your information, the solicitors who will be acting on behalf of the buyer, Yuvraj Impex Limited will be Mr M W Prusinski & Co Solicitors, 4 & 5 Wards Ends, Loughborough, Leics. LE11 3HA.

Finally, the valuation given in the report shows an open market value of the premises at £140,000.  However, the valuer has also enclosed in his report that the estimated restricted realisation price assuming a period of 60 days in which to achieve a sale by private treaty is in the sum of £125,000.”  

10. On 11 July 2003, the Trustee’s solicitor provided the Trustee with a draft contract, which it proposed to submit to the seller’s solicitor.  The contract showed the sale price of the property at £125,000.  In September 2004, the Trustee returned the draft contract, with requests for several amendments.
11. On 16 September 2003, M and T of cba insolvency practitioners, were appointed as Joint Liquidators of Nirvana Logistics (UK) Ltd. and on 17 September they wrote to all of the members and creditors.
12. The Trustee wrote to Mr and Mrs Burgess, at their home address, on 30 September and 4 November 2003, and on 21 January 2004, trying to establish whether the property was still for sale.  The Trustee also wrote to Mr and Mrs Burgess, at the same address, on 26 February and 27 May 2004, enclosing copies of letters from Lloyds TSB about the mortgage arrears.   The Trustee states that it did not receive replies to these letters.  As an example, the letter dated 27 May 2004 reads:
“Please find enclosed a copy of a letter we have received from Lloyds TSB regarding the above Loan Account.

Please can you advise us on how you wish to resolve this matter.  I look forward to hearing from you as a matter of urgency.

Please note, that unless we receive any correspondence direct from the lender regarding this account, you will receive no further reminders from GE Life.  Whilst the payment remains outstanding any extra interest accrued on the loan will be payable from the SIPP account.

I therefore look forward to receiving your advice as soon as possible with regard to making this payment.”

13. The letter from Lloyds TSB, that had been attached is dated 12 May 2004, and reads as follows:

“Unfortunately, once again I have been unable to make the monthly payment of £865.82 to your Business loan account.  If I had transferred this amount, you would have had an overdraft of £3,073.39.

As you know this is the second time you’ve missed your loan repayment.  I must now ask you to pay in enough to cover both these outstanding payments.  We will transfer both payments as soon as you tell us that money is in your account.

Details of how your account works are available on request.

Meanwhile we make a charge to cover our extra administration costs (as explained in our published charges leaflet).  It is £30.00 and has been charged to your account today.”
14. On 22 October 2004, the Trustee’s solicitor wrote to the Trustee:

“We now enclose herewith the contract for sale showing the reduced sale price of £90,000 and the transfer deed.  The original of both documents are also being forwarded to you by post….”

15. On 7 December 2004, the Trustee called Mr Burgess and a telephone attendance note of that conversation, records the following:

“Rang member regarding sale agreement price dropping from £125,000 to £90,000.

He said tenants had gone bankrupt (evidence of this on file) and they’ve been unable to find anyone to rent the property.

The surrounding units on the estate have also been available to let for over two years now.

He had spoken to R before and sent her a letter, explaining the situation as the bank have been chasing arrears.

This offer of £90,000 is the best he is going to get.”
16. A further conversation was held later the same day and an attendance note records:

“Spoke again 14.37pm.

He reckons a new valuation would give a value of closer to £130,000 as that is what the building is worth.  It wouldn’t take into account the fact the unit was on the market for a year and this the only offer received. 
More importantly he says bank manager is chasing him regarding mortgage- not been paid for 9+ months now, if this falls through bank will take property very soon- bank manager clear on this as getting pressure from above.”

17. On 14 December 2004, the Trustee wrote to Mr Burgess:

“Further to our telephone conversation I can confirm we are in possession of the sale contract and transfer document which need to be signed by Namulas to enable the sale of the above property.

In order to proceed, as discussed, we require a simple letter from the estate agents involved in the sale addressed to Namulas that states the price agreed is the best possible in the current situation, and is on a commercial basis.”  
18. Also on 14 December 2004, MKC Estates, provided a letter to the Trustee which reads:

“Re: Unit 15 Lister Building, Marjorie Street, Leicester.

We can confirm that Mr & Mrs Burgess of …, instructed us to market the above property.

The property was on the market as from August 2003 till July 2004 and from our records there was one firm offer made for these premises.  These were forwarded to Mr & Mrs Burgess accordingly.”

19. On 16 December 2004, the Trustee wrote to its solicitor, enclosing a copy of the signed contract.  The contract shows the buyer as Yuvraj Impex Ltd and the sale price to be £90,000.  

20. On 20 December 2004, the Trustee wrote to its solicitor, enclosing the executed transfer deed.  The transfer deed recorded that the Trustee had received £90,000 from Yuvraj Impex Limited for the property.
21. The sale to Yuvraj Impex Ltd for £90,000, left a shortfall to cover the mortgage which amounted to £2,700. This was later paid by Mr Burgess.  Completion followed on 18 January 2005.  

22. On 21 April 2005, the Trustee wrote to Mr and Mrs Burgess:

“…I can confirm that we completed on the sale of the property on the 18th January 2005 at a price of £90,000.

According to our records the property has not been placed with our block policy insurers to cover the buildings insurance.  I would be grateful if you could remove Namulas Pension Trustees Ltd’s interest on the building insurance policy that you have taken out on the property….”

23. Companies House form 288b, provided by Mrs Burgess, records that a directorship Mr Burgess had held with Yuvraj Impex Limited was terminated on 23 May 2005.

24. On 26 May 2006,  Mrs Burgess’ appointed representative, wrote to Mr Burgess: 
“We are instructed by our above client to write to you regarding Unit 15, Lister Buildings Marjorie Street, Leicester (the Property).

The Property was registered in both your name and our client’s name.  Our client informs us that she was never consulted or notified and did not consent to the sale of the property.  Furthermore, we have been informed that the Property may have been sold at an undervalue in January 2005.

A survey and/or a valuation of the property is necessary.  We should be grateful if you would provide us with dates and times of when our client would be able to instruct a Surveyor to value the Property….”

25. On 8 June 2006, Mrs Burgess’ representative, wrote to the Trustee:

“We are instructed by our client in relation to the sale of the aforementioned property over which your company had conduct and completion took place on 18 January 2005.

We refer to your letter to our client dated 21st February 2006 and note that that schedule contained in that letter did not refer to any valuation being conducted by a suitable Chartered Surveyor on the property.

We therefore request that you confirm as to whether you ensured that a report on the valuation of the property was obtained by a suitably qualified Chartered Surveyor.  We therefore request that you supply to us a copy of that report…”

26. On 20 July 2006, Shonki Brothers Ltd, Surveyors and Estate Agents, wrote to Mrs Burgess’ representative:

“In accordance with your written instructions dated 5 July, we have now completed our enquiries in respect of the above mentioned property and are able to report to you as follows:

LOCATION
Unit 15 Abbey Mills Marjorie Street Liecester 
CLIENT


Spearing Waite Solicitors

INSTRUCTIONS

To provide 

A Drive by Valuation as at February 2005

DATE OF INSPECTION
12 July 2006

SURVEYOR
K S Sangra BSc Land Man, FRICS F Land Inst 

1)
Instruction

Our instructions are to advise you of our opinion of the Market Value for the Freehold interest in the subject property, subject to vacant possession as at February 2005 on the basis of restricted information.

2)
,

…

6)
Valuation

We are of the opinion that the Market Value of the Freehold interest for the property described, subject to vacant possession as at February 2005 would fairly be reflected in the sum of:
£160,000…”
SUBMISSIONS FROM
Mrs Burgess

27. There is no evidence that Mrs Burgess provided instructions, either to the estate agent, or the solicitors, or the Trustee to market the property. The Trustee is relying on the minutes of the meeting held on 13 May 2002 as their instructions from the “Member” to market the property.  However, these minutes were only signed by Mr Burgess and therefore should not have been relied on.

28. The Trustee failed to inform her of the sale of the property, which she claims was sold at undervalue.  The letter from the estate agent, dated 14 December 2004, does not clarify that the price agreed is “the best possible in the current situation, and is on a commercial basis.”, as the Trustee requested.
29. No evidence has been provided to show that a formal valuation was carried out and obtained by the Trustee and they have not, therefore, complied with their duties.

30. Information provided by Companies House, confirms that Mr Burgess did not resign as a director of Yuvraj Impex Limited until 25 March 2005.  The sale of the property at Unit 15, Lister Buildings was not, therefore, conducted at arm’s length.  Further, Mr Burgess continues to operate a business from that address.
31. The Trustee has failed to provide any satisfactory explanation, as to the management of the sale of the property and to offer any compensation. 

The Trustee

32. Throughout the life of the policy, the Trustee has copied to Mrs Burgess all correspondence relating to the Scheme.  Most notably, recorded delivery letters issued 30 September, 4 November 2003 and 21 January 2004, asking whether the property was still for sale, letters dated 26 January and 26 February 2004 about the mortgage arrears, and an arrears letter from Lloyds TSB dated 27 May 2004.

33. As a SIPP, the Scheme allows any member the right to request the sale of the property held within the individual arrangement.  As Trustee, they are obliged to act upon instructions they receive.  

34. Prior to the sale of the property, the Trustee wrote to the financial adviser and the solicitor acting on its behalf, confirming that the purchaser must not be connected to the member’ and a response from Mr and Mrs Burgess’ accountants confirmed Mr Burgess to be “in no way connected to Yuvraj Impex Limited”. 

35. The property was sold at what was believed to be the best price available, taking into consideration the length of time that the property and surrounding properties in the vicinity had been on the market.  

36. Other reasons that had to be taken into account were that there were no tenants in place and there was, therefore, no rental income.  Mortgage arrears were building and the bank were taking steps to foreclose.  A commercial decision was therefore taken, to sell the property for the offered sum of £90,000, due to the prevailing circumstances at the time.

37. All transactions were carried out through a solicitor, appointed by the member, and therefore the property was sold at arm’s length.  MKC Estates, were appointed by Mr and Mrs Burgess, to actively market the property.  MKC Estates confirmed that they were acting on instructions from Mr and Mrs Burgess, and that firm offers were forwarded to them.

CONCLUSIONS
38. Mrs Burgess complains that she did not instruct the Trustee to sell the property and the Trustee failed to keep her adequately informed of all matters regarding the property.
39. Rule 13.8 allows the Trustee to dispose of the whole or part of an investment where it considers it appropriate to do so, there is no obligation on it to await instructions from all or any members. In any event, I have seen sufficient copy correspondence sent by the Trustees to Mrs Burgess’ correct home address, prior to and during the sale of the property, to convince me that the Trustee took reasonable steps to keep her adequately informed.  This part of her complaint is not, therefore, upheld.

40. The second part of Mrs Burgess’ complaint is that the Trustee allowed the property to be sold at an undervalue and failed to achieve the best possible price.   I can see how Mrs Burgess may have gained this impression.  The property was eventually sold in 2004, for £90,000, although it had been purchased for £155,000 and early valuations in 2002 had placed a value on it, of closer to £125,000.    

41. However, the evidence from the estate agents charged with marketing the property, records that, between August 2003 and July 2004, there had been only one firm offer made for it; that from the eventual purchaser.  Also, that the negotiations were conducted against a background of mortgage arrears and a failure to have obtained any rental income.  A property, of course, is only worth what someone is prepared to pay for it.  Although the later drive-by valuation put the property at £160,000, that does not automatically mean that any potential purchaser, in the offing, was required to pay that..  Given that, by 1 December 2004, the bank was about to foreclose, the Trustee did not have the luxury of being able to hold out indefinitely for other potentially better offers. Given these circumstances, I am unable to conclude that the Trustee acted improperly in allowing the property to be sold at a value less than that of the earlier valuations.  This part of Mrs Burgess’ complaint is also, therefore, not upheld.   
42. The third part of Mrs Burgess’ complaint is that the Trustee allowed the property to be sold in a transaction which was not at arm’s length.  Mrs Burgess has provided evidence obtained from Companies House that indicates Mr Burgess was, at the time of the property sale, a director of the company that eventually purchased the property.  Based on this evidence alone, it is clear that the property sale did not take place at arm’s length. And this of course has significance in considering whether a fair price was paid. 
43. Clause 13.9 of the Trust Deed and Rules, does impose an obligation on the Trustee, to ensure that such a transaction is not between connected parties. Correspondence provided by the Trustee confirms that they instructed their advisers, that the purchaser should not be connected in any way to the member.  A response provided by Mr and Mrs Burgess’ accountants, confirmed that Mr Burgess was not connected to Yuvraj Impex Limited, the purchasing company.  The Trustee took reasonable steps to comply with Clause 13.9 of the Trust Deed and Rules in that it was entitled to rely on the accountant’s assurances. I cannot conclude, therefore, that it acted with maladministration in allowing the transaction to proceed on the basis of the information it had been given.  
44. Clause 13.9 imposes an obligation on the Trustee to ensure that a connected party transaction is at full market value. However, the Trustee had no reason to suppose that the transaction was other than at arm’s length, so Clause 13.9 has no relevance.

45. Clause 13.8 allows the Trustee to dispose of an asset, where the proceeds may be required to meet payments due, or where the continued holding of an asset, presents a risk.  The background to the sale was one of increasing mortgage arrears and little or no rental income.  I cannot criticise the Trustee for its decision that the property should be sold. Mrs Burgess is naturally aggrieved, and I can well understand why her suspicions should be roused, given what she now knows about the relationship between Mr Burgess and the purchasing company. It is not for me to reach a view on the true value of the property at the time of sale, however, to the extent the sale may have been at under value, I cannot conclude this to have been the result of any maladministration by the Trustee. 
46. The complaint is not upheld.  
CHARLIE GORDON
Deputy Pensions Ombudsman

23 April 2008

APPENDIX 1

“GOVERNING TRUST DEED AND RULES OF THE NATIONAL MUTUAL PERSONAL PENSION SCHEME

13.
Investments
13.1
…,

13.2
The Provider shall from time to time provide the Trustee and the relevant Member with a list of investments which are permitted under the Scheme and may produce different lists of permitted investments in the relation to tone or more Arrangements or one or more Personal Accounts.  The Provider may change any list of permitted investments by notice in writing to the Trustee and the Scheme Administrator and may at its discretion permit an investment which is not otherwise included on the list of permitted investments relevant to that Arrangement.  The Trustee shall not hold any asset under the Scheme unless it is on the permitted investment list relating to the relevant Personal Account or Arrangement (or otherwise permitted at the Provider’s discretion) and shall, unless the Provider agrees otherwise, dispose of any asset which is not so permitted as soon as reasonably practicable.  This Clause is subject to Clause 13.12 and any permitted investment list produced by the Provider must, where applicable, comply with Clause 13.12.

13.3
…,   

13.4
Each Member shall, subject to any restrictions under Clauses 13.2, 13.8 and 13.9, direct how the assets within his Personal Account or Personal Accounts, and any contributions or transfer payments accepted by the Scheme in respect of that Member, are to be invested.  Any such direction may specify a particular asset or assets to be purchased by the Trustee and may specify the selection of one or more fund managers to invest all or part of the Member’s Personal Account.  The Trustee shall not be required to assess the suitability of any direction given by the Member and shall not be liable in any way for the performance or suitability of the investment selected by the member or for any act or omission of any fund manager or custodian appointed at the direction of the Member.
13.8
Without being under any liability to assess the suitability of any particular investment, the Trustee my reject any investment if it considers it appropriate to do so, including where the Trustee considers that the investment would involve it in significant risks as legal owner of the property.  In addition, the Trustee may (but without any obligation to consider doing so) at any time dispose of the whole or part of an investment where it considers it appropriate to do so, including where the trustee considers that the continued holding of the investment would involve the trustee in significant risks as legal owner of the property or where the sale proceeds are required in order to meet any payment due out of the Arrangement in respect of the relevant Member or beneficiary.

13.9
The Trustee may, where it considers it reasonable to do so, direct the manner in which any asset is purchased, held or sold.  The Trustee may require any purchase or sale to be effected through a fund manager or custodian appointed by the Trustee and may require any investment to be held by a custodian appointed by the Trustee.  Where any sale or purchase is between the Scheme and a Member or between the Scheme and any person who the Trustee considers to be connected with the member, the Trustee may, before it proceeds with the transaction, require the production of such information as it may deem necessary in order to confirm that the transaction is at full market value and the Trustee may recover all costs, charges and expenses relating to the provision of the information.”
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