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PENSION SCHEMES ACT 1993, PART X

DETMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D Vernon

	Scheme
	:
	University of Manchester Superannuation Scheme

	Respondent
	:
	University of Manchester Superannuation Scheme Limited, as Trustee of the University of Manchester Superannuation Scheme


MATTERS FOR DETERMINATION
1. Mr Vernon complained that the decision of the University of Manchester Superannuation Scheme Limited (the Trustee) to decline his application for ill-health early retirement from the University of Manchester Superannuation Scheme (the Scheme) was not correct.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT SCHEME DOCUMENTS AND LEGISLATION 

3. Rule 11 of the Scheme’s Trust Deed and Rules (the Scheme Rules) titled “Ill-health Retirement” provides,

11.1
A Member who has contributed to the Scheme for not less than five years who retires because in the opinion of the Trustees he is totally incapacitated by reason of physical or mental infirmity thereupon shall be paid subject to the provisions of sub-Rules 11.2 and 11.3 a pension for life calculated by whichever is appropriate of Rules 9.1 and 9.2 but on the basis of the Pensionable Service which he could have completed had he remained in Qualifying Employ until Normal Pension Age up to a maximum of forty years PROVIDED THAT no pension payable under the provisions of this Rule shall exceed the Maximum Benefit or be less after the date when the Member attains Normal Pension Age than the Minimum Pension.
11.2
A Member who retires under the provisions of sub-Rule 11.1 shall give to the Trustees from time to time such evidence as the Trustees require of his continued incapacity.
11.3
If a Member who having retired under the provisions of sub-Rule 11.1 of this Rule is unable to satisfy the Trustees of his continued incapacity he shall receive no further pension payments until he attains Normal Pension Age and his pension thereafter shall be of such amount as the Trustees acting on the advice of the Actuary decide not being greater than the Maximum Benefit or less after the Member attains Normal Pension Age than the pension calculated on the basis of Rule 13.1.
4. Page 13 of the Scheme’s booklet titled “Your Pension Scheme Booklet” dated October 2004 (the Scheme Booklet) states,
“Ill-health retirement

To be eligible for ill-health retirement, you must have contributed to UMSS for at least 5 years and the Trustees must have accepted medical evidence, from an appointed medical adviser, that you are permanently unable to do either your own job or a comparable job.

The amount of pension and cash lump sum you receive on ill-health retirement will be calculated on the same formula as for normal retirement, but will be based on your prospective Pensionable Service. This means that the total service you would have built up at normal retirement will be taken into account.

The calculation for your pension and cash lump sum would be:
Pension = 1/80th x Final
Pensionable Salary x Pensionable Service to age 65

Your lump sum will be three times your annual pension.”
MATERIAL FACTS

5. Mr Vernon was born on 9 February 1963.  He was employed by the University of Manchester (the University) from 17 September 1994 as a Site Porter and was a member of the Scheme.
6. On 28 June 2004, Mr Vernon was taken to hospital by ambulance following an incident at work.  He says that, as he lifted a full litter bin to empty it, he felt a pain in his back which made him put the bin down, and that moments later he started having chest pains.  
7. Mr Vernon did not return to work following the incident and he applied for ill-health early retirement from the Scheme.

8. He attended a number of appointments at the University’s Occupational Health Department, including three appointments with the Scheme’s Medical Adviser, Dr Robson.  Dr Robson also received medical reports and other information from Mr Vernon’s private medical practitioners, including two cardiologists and two rheumatologists.  On 22 July 2005, Dr Robson advised the Scheme that, on the evidence available, she was unable to support a recommendation of permanent incapacity and therefore ill-health retirement.  She said that in the circumstances she suggested that Mr Vernon’s continued absence from work was a management issue.
9. On 21 September 2005, the Scheme wrote to Mr Vernon and stated,
“Dr Robson, medical advisor to the Benefits Committee of UMSS, has examined all the known medical evidence which has been made available to her and has not been able to recommend that ill health early retirement is granted in your case.  However, UMSS Ltd (the trustee company of the pension scheme) is prepared to commission a further independent medical opinion in your case.  The Benefits Committee of UMSS will then be able to look at your case, in the light of any further evidence or opinion which is received.

Your case will need to be reviewed by Dr McNamara, Consultant Occupational Physician at Wythenshawe Hospital.  As part of this process, Dr Robson will need to be able to release her case notes to Dr McNamara…”

10. Mr Vernon was examined by Mr McNamara on 18 October 2005.  Mr McNamara’s report, dated 24 October 2005, included,

“Thank you for referring Mr Vernon whom I saw on the 18th October 2005 when he attended the appointment with his father.  He informed me that he had last worked on the 28th June 2004 as a Site Porter based at Owens Park and that there has been no attempt at a return to work in his usual capacity since that time.

He has worked at the University as a Porter for 11 years, employed on a full time basis working 38 hours a week undertaking shifts, including nights, and also weekends.

He has been based at Owens Park for about 10 years but also goes to other sites which he walks to.  When he was last in work this was on the day shift.

He outlined his main duties as a Site Porter, which included lifting approximately 30 square aluminium litter bins and emptying them into larger green bins.  He also lifted furniture, including transporting furniture up and down stairs and helped to set up conferences, again this involved moving furniture.  He assisted the housekeeper in moving bottles and glassware which sometimes involved climbing 2 or 3 flights of stairs.  He enjoyed his job at the University and has not been able to work because of health reasons since the above date.

He stopped work because of his musculo skeletal symptoms, claiming that he sustained a back injury whilst lifting a bin at work – this was on the last day he worked (28th June 2004).  He also experienced other pain such as chest pains and was initially transported to Manchester Royal Infirmary and was sent home after a short period of about 9 hours after having undergone tests.

He was subsequently investigated by 2 local Consultants and has received medication prescribed by his General Practitioner but unfortunately there are no signs that he has significantly improved during his period of sickness/absence.  In fact, he told me that his symptoms have become worse and he has become quite dependent on his father, with whom he now lives, to take care of him.

I carried out a full clinical examination and came to the conclusion that not all appropriate therapeutic options have been explored in his case and I advised him what other treatments might be available to him and strongly recommended that he should discuss matters with his General Practitioner.

On the basis of my clinical assessment I do not believe that he is permanently incapable of carrying out the duties of his post or a reasonably comparable post.  I know that permanently means until he reaches his 65th birthday.  I am optimistic that with appropriate treatment, it would be possible for him to rehabilitate at some future time to either his normal duties or a reasonably comparable post but I am not able to specify a time period in this respect.”
11. On 9 November 2005, the Scheme wrote to Mr Vernon and stated,

“Subsequent to your recent attendance for an appointment with Dr McNamara at Wythenshawe Hospital, we have now received the relevant medical report.  Dr McNamara, whilst appreciating the significant symptoms you are experiencing from your medical condition, does not feel that all the therapeutic options have been explored in your case.  He is of the opinion that, with appropriate treatment, it may be possible for you to rehabilitate sufficiently in the future to return to your current or a reasonably comparable post.

Dr McNamara does not therefore feel that it would be appropriate at this stage to conclude that you are permanently incapacitated until age 65.  We have submitted a copy of his report to the Trustees of the Benefits Committee of UMSS and, on the basis of the evidence presented to them, I unfortunately have to advise you that they have rejected your case.  We are therefore not in a position to make an offer of ill health early retirement.”

12. Mr Vernon’s father made a complaint under stage one of the Scheme’s Internal Dispute Resolution Procedures (IDRP) on his son’s behalf on 7 December 2005.  Both Mr Vernon and his father provided details of the complaint.  Mr Vernon stated,
“I am still suffering the effects of ill health due namely to my work at UMSS, which was carrying wardrobes, fridges and desks up and down three flights of stairs.  Specifically I started having chest and back pains (which I thought would not last) when I was lifting heavy litter bins which was also part of my duties; as was carrying about 100 full bin bags of rubbish downstairs to the ground floor.

I am now on incapacity benefit; due in January to be on the disability benefit.  My social life has been taken from me plus my earning power has gone completely.”

Mr Vernon’s father stated,

“My son David has also started to have ‘dizzy spells’ on top of his other problems.

I now find that I have to help him a great deal now; such as taking him to the doctors, the hospital, making his bed, and as he now uses a walking stick, I have to help him up and down stairs.

Previously he used to be able to do all the above.  Now the onus is placed on me…

…I find that my son is suffering now from stress and depression.”

13. Included with the stage one IDRP complaint were letters from two GPs.  Dr Kwok’s letter dated 13 May 2005 stated: “This is to confirm that Mr David Vernon will be unable to return to work due to ill health”.  Dr Cant’s letter dated 6 October 2005 stated: “This is to confirm that Mr David Vernon will be unable to return to work due to ill health”.

14. The Scheme’s Company Secretary wrote to Mr Vernon on 25 January 2006 and advised that the stage one IDRP decision had not been made in his favour.  The decision included,

“2.
A member of UMSS must satisfy the provisions of Rule 11 of the Trust Deed and Rules dated 5 December 1995 in order to qualify for the award of an ill health pension.  A copy of this rule is enclosed.  In the opinion of the Trustee you did not meet the criteria and therefore your application and appeal were both rejected.
3.
Rule 11 of the UMSS Rules requires a member to be totally incapacitated – this means that a member must be unable to work until normal retirement age, which is age 65.  It is the Trustee who assesses a member’s incapacity and to assist in this, medical information is obtained from the University’s Occupational Health service.
4.
Dr S Robson, director of the University’s Occupational Health service, provided a report for the Trustee based on information received from your GP and specialists (a complete list is attached) and your appointments with her, but was unable to confirm that you were permanently incapable of working until age 65.  Based on this information, the Trustee declined your application.

5.
You subsequently asked for this decision to be reviewed.  In such a situation, UMSS policy is to obtain a further report from an independent consultant.  You were examined by Dr J McNamara, a Consultant Occupational Physician at Wythenshawe Hospital who recommended to you some therapeutic options which had not previously been suggested by your medical attendants.  Dr McNamara concluded that he did not believe that you were permanently incapable of carrying out the duties of your post or a reasonably comparable post.  The Trustee considered the second report and decided that you were not totally incapacitated and therefore retirement on the grounds of ill health could not be offered.
6.
You state that you are still suffering the effects of ill health due to your work at the University.  From Rule 11 you will see that it is the condition itself and its expected duration that is relevant in determining whether a member qualifies for ill health retirement, rather than the cause of that condition.  Therefore, the cause of an applicant’s condition is not a factor that should be taken into consideration by the Trustee.

7.
You advise that you are receiving Incapacity Benefit.  I understand this is payable to any employee who has been absent from work, whose right to Statutory Sick Pay has expired (by termination of contract) and who has paid sufficient National Insurance contributions.

8.
You state that from January you are due to receive Disability benefit – this information is noted, however I understand that the criteria which qualify a person for this benefit are different to those which must be met under the UMSS ill health rule.

9.
Referring now to the comments made by your father, he advises that he has to help you in some of your daily routines.  Dr McNamara referred to this in his report but concluded that you may be able to return to work if certain therapeutic options were considered by your GP.

10.
With your complaint you have enclosed two letters from GPs dated 13 May and 16 October 2005 that state you are unable to return to work due to ill health.  These letters do not contain any new information, nor provide any evidence to support their claim.  They also do not contain sufficient detail, for example, in comparison with the report provided by Dr J McNamara dated 24 October 2005.

11.
I therefore conclude that the correct procedures have been followed and all relevant information considered and any non relevant information disregarded.”

15. Mr Vernon’s father then made a complaint under stage two of the Scheme’s Internal Dispute Resolution Procedures (IDRP) on his son’s behalf on 8 February 2006 in which he stated,

“As you quite well know due to the management orders he was given at Owens Park; e.g. carrying wardrobes, fridges and students’ desks up and down two and three flights of stairs he eventually ended up with chest and back pains, which culminated in my son being taken to hospital, especially after lifting a very heavy litter bin filled with bottles, wood and other rubbish.  I understand that health and safety rules were broken.
…after years of lifting and emptying heavy bins, also carrying and lifting furniture up and down stairs, my son has paid a heavy price.

Further to the above, after Dave had been to see Occupational Health, he had a fall down the stairs.  He now is suffering from depression, dizzy spells and panic attacks.

I also realise that you may not be sympathetic to the situation that I myself have been put into.  With the situation that David is now in, I have to help him a great deal more than before.  I now have to make his bed, also help him to get dressed and undressed, help him up and down stairs, to cook his meals and many more.  For me as a pensioner, it is very time consuming and very tiring.

I really do think that the University has some responsibility for the situation my son is now in.

He now realises that his social life is gone completely.  He also now understands that his earning power (employment wise) has also gone.”

16. The Trustee’s Benefits Committee considered the stage two IDRP complaint at a special meeting on 15 March 2006.  The Trustee’s decision signed by the Chair of the Benefits Committee on 30 March 2006 included,
“(3)
No new or additional medical or other information has been provided in your stage 2 complaint, consideration of which could affect the decision previously made to decline your application for ill health retirement under the rules of UMSS.

(4)
I therefore conclude that the decision to decline the application for ill health retirement was made by the Trustee on the correct basis.  I also confirm in all aspects the determination…at Stage 1.”

17. Mr Vernon then sought assistance from The Pensions Advisory Service (TPAS).  He was advised on 11 May 2006 that, unless he could provide new medical evidence that would enable the Scheme’s medical adviser to recommend an award of an ill-health pension to the Trustee, TPAS did not think he had any realistic prospect of over-turning the decision.  Mr Vernon was not able to provide any new medical evidence to TPAS so its file was closed.

18. However, Mr Vernon remained dissatisfied and complained to me.

SUBMISSIONS

19. Mr Vernon submits,   

19.1. He has not been in employment since the date of his accident at work.  Before his accident, he was earning, with overtime, approximately £1,250 per month.  Now because of his injuries his earning power has gone.  

19.2. He has suffered depression, stress and anxiety, especially as his condition has not improved.  His social life is now also non existent.

19.3. He would like some form of compensation or pension for his injuries that he alleges were received while he was employed by the University, especially as he believes that health and safety rules were broken.

20. The Trustee rejects Mr Vernon’s complaint and submits,

20.1. In making its decision the Trustee considered all relevant facts and disregarded all irrelevant factors.

20.2. Pursuant to Rule 11.1, the provision of an ill-health pension is contingent upon two criteria:

1. Mr Vernon having contributed to the Scheme for at least five years; and
2. The Trustee being satisfied that Mr Vernon is permanently totally incapacitated by reason of physical or mental infirmity.

Mr Vernon had contributed to the Scheme for at least five years and had, therefore met the first criterion.  The Trustee obtained and considered medical evidence in order to assess whether Mr Vernon met the second criterion.  The Trustee’s letter of instruction to Dr McNamara clarified that its decision would be based upon whether Mr Vernon was believed to be,

(a) incapable of carrying out the duties of his post or a reasonably comparable post; and
(b) whether it was permanent – meaning until he is age 65.

20.3. The Scheme does not define “totally incapacitated” as referred to in Rule 11.1.  The test for total incapacity is a much more stringent test than that of “incapable of carrying out the duties of his post or a reasonably comparable post”.  Total incapacity would include a member who is so seriously ill that he is not able to manage his own personal affairs.

20.4. It follows that, if Mr Vernon could not meet the less stringent test of showing that he was incapable of carrying out the duties of his post or a reasonably comparable post, then he would not be “totally incapacitated”.

20.5. Both Harris v Lord Shuttleworth [1994] PLR 47 and the Ombudsman’s Determination of case K00543 stated that where the rules of the Scheme were silent as to the permanence of incapacity, the trustees could reasonably treat this as meaning incapacity which was expected to last until at least the member’s normal retirement age (under the rules of the scheme).  This is the test which the Trustee applied to Mr Vernon’s situation.
20.6. Dr Robson was unable to support a recommendation of permanent incapacity and Dr McNamara confirmed that he did not believe Mr Vernon was permanently incapable.  Mr Vernon did not therefore meet the second trigger for the provision of an ill-health pension under the Rules and the Trustee refused Mr Vernon’s application.

20.7. Mr Vernon attached two letters from GPs to his stage one IDRP complaint, neither of which contained sufficient detail to demonstrate that Mr Vernon’s incapacity met the standard required by the Trustee under the Rules or provided any evidence to support the claims.

20.8. Mr Vernon stated in his stage one IDRP complaint that he was suffering the ill effects of his work at the University.  The cause of ill-health is not a factor which Rule 11.1 requires the Trustee to consider when deciding on an ill-health retirement.

20.9. Mr Vernon has not provided any new medical evidence in either his stage two IDRP application or his correspondence with TPAS which demonstrates that he met the standard required by Rule 11.1 in order to receive an ill-health pension.   Mr Vernon has not provided any further medical evidence to support incapacity until the age of 65 let alone the more stringent test of total incapacity.

20.10. Mr Vernon seeks compensation for injuries suffered whilst employed by the University.  It is not within the Trustee’s remit to compensate for personal injury suffered by Mr Vernon whilst employed by the University.  The Trustee can only grant benefits to members of the Scheme in accordance with the Trust Deed and Rules.

CONCLUSIONS

21. Rule 11.1 of the Scheme Rules provides that a member who retires and who, in the opinion of the Trustees, is totally incapacitated by reason of physical or mental infirmity, is entitled to an enhanced pension.  
22. There is no definition of “totally incapacitated” in the Scheme Rules.  However, where scheme rules do not specifically mention a need for the member's condition to be permanent, case law has established that, in the absence of provision to the contrary, an implied requirement for permanence may be read into the scheme rules (Harris v Lord Shuttleworth [1994] PLR 47). In these circumstances, permanence is taken to mean that the member's incapacity is likely to last at least until his normal retirement age.  In this case, the Scheme Booklet also provided that, for a member to be eligible for ill-health retirement, the Trustee must accept medical evidence, from an appointed medical adviser, that the member is permanently unable to do either their own job or a comparable job.

23. Therefore, for Mr Vernon to be entitled to ill-health early retirement under Rule 11.1, he needed to have suffered from physical or mental infirmity such that he was permanently unable to do either his own job or a comparable job.

24. In coming to its decision that Mr Vernon was not totally incapacitated, and therefore not entitled to an enhanced pension under Rule 11.1, the Trustee initially relied on the opinion of its medical adviser, Dr Robson, who said she was unable to support a recommendation of permanent incapacity for Mr Vernon.  The Trustee then also sought a further medical opinion from an independent occupational health specialist, Dr McNamara, who opined that Mr Vernon was not permanently incapable of carrying out the duties of his post or a reasonably comparable post.  The Trustee therefore had a reasonable basis on which to conclude that Mr Vernon was not entitled to ill-health early retirement under Rule 11.1.
25. Mr Vernon has also stated that he would like some form of compensation for the injuries he alleged he received while employed by the University.  I have not considered that matter because the Scheme Rules do not provide for the payment of any form of injury benefits under the Scheme and questions relating to compensation for injuries sustained at work are employment matters and are not within my jurisdiction.  

26. I am unable to identify any maladministration on the part of the Trustee in its handling of this matter, including its consideration of the subsequent complaints by Mr Vernon under the Scheme’s IDRP.  I do not therefore uphold his complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

9 August 2007
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