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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P MacKenzie

	Scheme
	:
	Scottish Teachers’ Pension Scheme – Prudential AVC Facility

	Respondent
	:
	Prudential Assurance Company Limited


MATTERS FOR DETERMINATION

1. Mr MacKenzie complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  Mr MacKenzie states that the sales representative did not inform him that he could purchase past added years (PAY) in the Scottish Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Scottish Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Scottish Public Pensions Agency as sole AVC provider to the Scottish Teachers’ Pension Scheme.

4. Mr MacKenzie was a member of the Scottish Teachers’ Pension Scheme.  On 4 March 1997, he met with Prudential’s sales representative and agreed to pay AVCs to Prudential at the maximum rate of 9% of salary.  The sales representative completed a “personal financial review” as a record of the meeting.  Mr MacKenzie countersigned this form.  The sales representative recorded the following about Mr MacKenzie:

4.1
He had worked as a teacher for 21 years.

4.2
He wanted a medium risk investment and considered himself to be reasonably financially aware.

4.3
His principal investments were a second property, bonds, a TESSA, money on deposit with a bank and a building society and shares in Mercury Telecommunications.

4.4
He paid free standing additional voluntary contributions (FSAVCs) to Scottish Amicable.  He intended to cease these payments so that he could switch to paying AVCs to Prudential and take advantage of the lower charges.
5.
The sales representative provided Mr MacKenzie with a “personal quotation”.  Mr MacKenzie signed an application form containing the following declarations:
“My maximum contribution indicated by the ready reckoner is 9% (only appropriate where I am not paying FSAVCs, Past Added Years and have no other pension provision from previous employment).”

“I have received the Key Features document, “Your Personal Quotation” and the member’s AVC booklet.”

Mr MacKenzie’s AVCs were invested in Prudential’s with profits fund.

5. Mr MacKenzie ceased paying AVCs to Prudential in May 2003.  He retired in August 2003 and his AVC fund was used to purchase an annuity with Prudential.

SUBMISSIONS

7.
Mr MacKenzie says:

7.1
The sales representative did not inform him of the existence of the PAY option.  If he had known about this, he would not have agreed to pay AVCs to Prudential or FSAVCs to Scottish Amicable.  He considers AVCs to be a high risk investment, as there is both the investment risk to the fund and dependence on annuity rates at retirement.  He would not have taken these risks if he could have had the guaranteed, index linked pension which is available from PAY.

7.2
He first learnt of the existence of PAY in February 2003 when he consulted an independent financial adviser about his impending retirement.

7.3
He may have received a Scottish Teachers’ Pension Scheme booklet but that would have been when he started teaching.  He did not have a scheme booklet to refer to when he met with the sales representative and he cannot recall being provided with an AVC booklet.

7.4
He has complained to the Financial Ombudsman Service about Scottish Amicable’s recommendation that he pay FSAVCs.

8.
Prudential says:

8.1
There was no regulatory requirement for its sales representative to tell Mr MacKenzie about PAY.  However, the company confirms that, from the beginning of its contract with the Scottish Office Pensions Agency (now the Scottish Public Pensions Agency), it has undertaken to make clients aware of PAY.

8.2
Information about PAY is available in the Scottish Teachers’ Pension Scheme booklet.

8.3
PAY was mentioned in the AVC application form.

8.4
The Scottish Office Pensions Agency, education authorities and teaching unions regularly issued information about PAY.

8.5
It asked its former sales representative for a report.  He could not recall his meeting with Mr MacKenzie, but stated that he always informed clients of the existence of the PAY option.

8.6
The sales representative would have given Mr MacKenzie an AVC booklet.
8.7
Its with profit fund is classed as a medium risk investment.

CONCLUSIONS

9.
Mr MacKenzie cannot recall being given an AVC booklet but I am prepared to accept that he was provided with one.  The sales representative completed a personal financial review and gave Mr MacKenzie a personal quotation.  It appears to me that the sales representative took some care to complete the appropriate documentation and in such circumstances it seems to me more likely than not that he would have given Mr MacKenzie an AVC booklet.  I note also that Mr MacKenzie signed an application form containing his confirmation that he had received an AVC booklet.

10.
However, it is by no means certain that the AVC booklet provided to Mr MacKenzie contained any information about PAY.  Prudential’s AVC booklet was amended in January 1995 to mention PAY.  Prudential’s AVC application form was amended in January 1996 to contain a declaration that the applicant’s attention had been drawn to the Teachers’ Pension Scheme booklet in relation to the PAY option.  The application form signed by Mr MacKenzie was the pre-January 1996 edition, still being used in March 1997.  Bearing in mind that the sales representative used an application form that was well out of date, I cannot be sure that he provided Mr MacKenzie with an up to date booklet.

11.
Prudential had a duty to bring PAY to Mr MacKenzie’s attention.  A reference to PAY in another form years before did not relieve the company of that duty.  Nor did supposed communications from the Scottish Office Pensions Agency, employers and trade unions.
12.
The sales representative’s assertion that he always informed clients about PAY has to be balanced against the fact that he cannot recall meeting Mr MacKenzie.
13.
Prudential’s with profit fund was an appropriate choice for someone who wanted a medium risk investment.

14.
The application form signed by Mr MacKenzie mentioned FSAVCs and PAY.  Mr MacKenzie would presumably have recognised the reference to FSAVCs, as he was paying them, and I would have thought it more likely than not that he would have seen the reference alongside to PAY and might have wanted to know what they were, and could have asked.  Mr MacKenzie signed an application form referring to both options and I consider this was sufficient to make him aware of PAY. Prudential cannot be blamed for the fact that Mr MacKenzie did not take the opportunity to explore this option further.
15.
I do not uphold Mr MacKenzie’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

16 February 2007
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