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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSONS OMBUDSMAN
	Applicant
	:
	Mrs R 

	Scheme
	:
	National Grid UK Pension Scheme

	Respondent
	:
	National Grid UK Pension Scheme Trustee Limited


MATTERS FOR DETERMINATION 

1. Mrs R complained that the Trustees did not gather sufficient facts, and took account of incorrect facts, in exercising their discretion to award the death in service lump sum payable under the Scheme, following the death of her husband.  Mrs R considers that she should have been awarded all or a substantial proportion of the lump sum death benefit.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT SCHEME RULES

3. The National Grid UK Pension Scheme (formerly the Lattice Group Pension Scheme) (the Scheme), is governed by the Consolidated Trust Deed and Rules of the Scheme (the Scheme Rules).  Rule 5 provides:
“5. 
Death Benefits

5.1 
Death in service before normal retirement age


If a member dies in service before normal retirement age, 
there will be paid:
(1) a lump sum equal to the greater of:

(a) 4 times the member’s pensionable salary, and
(b) [not relevant to this case]

………………
5.4
Payment of lump sums


Any lump sum benefits becoming payable under this DB rule 5…may be applied (by way of settlement or otherwise) within a period of 24 months after the date of the member’s death by the trustees to or for the benefit of any one or more of the following persons and in such proportions as the trustees in their discretion decide:

(1) the member’s spouse

(2) the parents and grandparents of the member or the member’s spouse or former spouse

(3) the descendants of the persons mentioned in (2) above

(4) ………………

(5) any individual (whether of full age or not) to whom the member has at any time been in loco parentis or of whose person or property the member has at any time been guardian

(6) any individual nominated by the member by notice in writing received by the trustees during the member’s lifetime

(7) any individual who in the opinion of the trustees has at any time been financially dependent on or inter-dependent with the member

………………

The trustees may delegate their powers and discretions under this DB rule 5.6 to any other person or persons whom the trustees consider to be fit and proper persons to exercise those powers and discretions.

The expressions “parents”, “grandparents” and “descendants” will be construed as if a person’s child or children included any step-child or adopted child of that person and any child of that person and of someone who was not the spouse of that person at the time of birth.

………………”

4. Rule 12.1 of the Scheme Rules includes,

““spouse” of a DB member means the DB member’s widow or widower”.
MATERIAL FACTS

5. The Scheme was administered by individual trustees until 1 April 2007.  It was during that time that the alleged maladministration arose.  However, with effect from 1 April 2007, the Scheme has been administered by National Grid UK Pension Scheme Trustee Limited, which is therefore the respondent to the complaint.  
6. Mr R was employed by National Grid Transco and was a member of the Scheme.  On 1 August 2000, Mr R completed a “Letter of Intent” in which he nominated Mrs R as the person to whom he wished the payment of the lump sum benefit arising under the Scheme Rules on his death to be distributed.  The standard wording of the Letter of Intent included,
“In order to comply with trust provisions, it cannot be made a requirement for the Trustees to pay to the person or persons you have named.  In exercising their discretion, however, the Trustees will pay full regard to your wishes.”

7. Mr and Mrs R separated on 5 September 2003, when Mrs R moved out of the family home.  From that time, Mr and Mrs R resided at different addresses.
8. Mr R committed suicide on 9 December 2003.  He died intestate.  A lump sum of £107,011.67 was payable under Rule 5.1 on Mr R’s death in service.  As his legal widow, Mrs R became entitled to an annual pension of £11,341.01.
9. National Grid advised the Scheme by email on 10 December 2003 of Mr R’s death.  The email said that, although Mr R was married, “we understand his wife had just started divorce proceedings”.

10. National Grid’s Welfare Officer contacted and visited members of Mr R’s family during December 2003 to obtain further information concerning the family circumstances and to identify potential beneficiaries.  On 9 January 2004, the Welfare Officer completed a report for the Trustees (the Welfare Report), which included details of Mr and Mrs R’s three adult children, LH, LR and JR, and his nephew MF (aged 14 at the time of Mr R’s death) for whom Mr R stood in loco parentis.  The Welfare Report included,
“I understand from [LH and LR] that [Mr and Mrs R] had a turbulent relationship over the past 10 years or more and it had clearly been a stressful time for all the family.  They suggested that over recent years, she spent less and less time in the family home until finally [Mrs R] left [Mr R] last September and went to live in a friend’s home until her husband’s death. She has since moved into rented accommodation…She resides there with [JR] and [MF] although I understand that [MF] may have gone to live with [LH] on a temporary basis, because of some difficulty in the home!

I visited her on 7th January 2004 and we had a useful and friendly discussion.
………………

Unfortunately she was convicted of a driving offence last September and lost her licence for 12 months which meant giving up her job as Supervisor for a cleaning company.  She now works 16 hours per week in a local pub.

Her only other incomes are the allowance she receives from DWP.

These consist of £50.50 per week, Job Seekers Allowance for herself.  In addition she receives £84.75 per week for [MF] (assuming he continues to live with her).  Then there is [JR] who suffers from Schizophrenia and is on permanent Incapacity Allowance having been unable to work for several years.  He receives £65.00 per week from which he makes a small contribution each week for his upkeep.
The marital home…is in joint names and the approximate value is just over £180,000 but the mortgage and credit card debts amount to around £150,000.  Mrs R intends selling the house, as she cannot afford to live there nor does she want to in light of all that has happened.  Once it is sold and agent’s fees and legal costs have been settled, she is likely to receive more than £20,000 from the proceeds.  In addition, there are some…shares held in [Mr R’s] name and I am in the process of establishing their current value for Probate purposes…

As mentioned earlier, Mr and Mrs [R] had 3 of their own children:

· The eldest [LH]…

She currently resides with her two children aged 6 and 10, in a shared house…
She works part-time…and is separated from her former husband.  She has a daughter…aged 10 and a son…who is 6 years of age.  All of them live in a rented room at the above address with her Russian boyfriend who works as a waiter at a local restaurant.  I understand that they share the house with 6/7 other Russians who are working over here.  She was very close to her father and had moved into the family home during his illness to look after him.  She clearly has a difficult life and whilst upset about her mother’s behaviour in recent years and all the disruption this had caused, they seem to be at least speaking to one another.
· [LR]…

[LR] is now 26 years of age, is currently unemployed and lives with his fiancée…who has 2 children from a former relationship…

He worked with his father for almost 2 years employed through a contracting company from 1999 to 2000 and then went to work in Spain for a year and by all accounts has been unemployed ever since.  He is at present looking for a job and in receipt of benefit from DWP.

He has [a] strained relationship with his mother and wasn’t very complementary about the support she had given to his father through the illness.

· [JR]…

[JR] is now 22 years of age and has [had] problems since he was 16 years of age, which finally resulted in him suffering form Schizophrenia.  He is on permanent medication and is currently unable to work.  Social Services have arranged for him to attend therapeutic sessions and day-time art classes.  He lived in the family home until the tragedy and is now living with his mother.

Summary

The whole family situation is very complex and there are a lot of social and relationship issues.  Each of them has [their] own personal problems, particularly [LH] who is struggling to bring up her children under very difficult circumstances.  She manages them, works part-time, but her living accommodation is unsuitable particularly with two very young children.

[LR], who is almost 27 years of age, seems very immature having drifted around in life and not accepted any real responsibility.  He got engaged at Christmas…and said that he now wants to look for a job, get married and support the family.  Hopefully he will do this and get his life back on track!

[JR] was well cared for by his father, so all that has happened has been very traumatic for him.  He has little security apart from the financial benefits from the DWP and whilst he is currently living with his mother, there is no guarantee as to how long this will continue!

[MF] also appears to be vulnerable despite [Mrs R] being his Aunt.  As mentioned earlier, he has gone to stay with [LH] in the attic bedroom which is not ideal, but currently, he clearly feels happier there than at the family home.  In the past, [Mr R] had taken responsibility for him and by all accounts they were very close.”

11. On 16 January 2004, Mrs R completed a questionnaire for the Trustees (the Questionnaire) in which she stated that she and her husband had separated on 5 September 2003.  She also provided details of their three children and MF.
12. The local council confirmed, in a letter to the Scheme administrators on 5 March 2004, that Mr R stood in loco parentis to MF, but was not his legal guardian.

13. The decision as to who would receive a share of Mr R’s death benefit lump sum was made by two of the Trustees (the Trustee Pairing), who had delegated authority from the Trustees for determining discretions.  The Trustee Pairing were given copies of Mr R’s Letter of Intent, the Questionnaire completed by Mrs R, the Welfare Report, and a “Trustee’s Summary Form”, prepared by the Scheme’s administrators, which identified the potential beneficiaries as Mrs R, LH, LR, JR, MF, and Mr and Mrs R’s two grandchildren.  The Trustee Summary Form included,
“[Mr R] is survived by his wife [Mrs R] who is in receipt of a spouse’s benefit of £11,341.01 p.a.

He is also survived by two sons [LR] and [JR] and a daughter [LH], all of whom are adults.

In addition, [Mr and Mrs R] cared for [Mrs R’s] nephew [MF] following the death of his mother 8 years ago.  [The local council] have confirmed that [Mr R] stood in loco parentis for [MF]…

…The general family circumstances are a little unusual and there is a degree of bad feeling between the children and [Mrs R].  The following is a summary of the situation formed from telephone conversations and correspondence with members of the family, [National Grid] Human Resources and the [National Grid] Welfare Officer.

[Mrs R] has started divorce proceedings against her husband and had moved out of the family home.  She moved back following [Mr R’s] death and initially lived there with [JR] and [MF].  [MF] has however subsequently moved in with [LH] following difficulties at home.

[Mrs R’s] income comes from 16 hours per week employment at a local pub and Job Seekers Allowance.  [JR] who suffers from Schizophrenia is on permanent Incapacity Benefit.

[LH] lives in a single room with a daughter aged 10 and a son aged 6.  [MF] is also currently living with her and she is applying to become his Legal Guardian.

[LR] is currently unemployed and living with his fiancée who has 2 children from a previous marriage.

As you will see, [Mrs R] is named on the Letter of Intent.  There is no Will but [Mrs R] is in the process of applying for Letters of Administration.

For your information, Mr [R’s] mother committed suicide.  We have no information relating to his father or any siblings.”
14. On 6 April 2004, the Trustee Pairing unanimously decided that the lump sum death in service benefit should be divided equally between LH, LR, JR and MF.  
15. Mrs R’s solicitors wrote to the Scheme Administrators on 11 May 2004, and asked to be provided with full details of Mr R’s pension entitlement, any monies distributed under the Scheme, and on whose authority the distribution was made.  In a letter dated 13 May 2004, the Scheme Administrators advised that the Trustees had exercised their discretion and the lump sum benefit had been paid, but it was not at liberty to divulge to whom the payment was made.  There followed further correspondence between Mrs R or her solicitors and the Scheme administrators about the payment of the lump sum.  
16. On 8 September 2004, Mrs R complained to the Trustees under stage one of the Scheme’s Internal Dispute Resolution Procedures (IDRP).  She said that the lump sum death benefit should have been paid to her, rather than being split between her children.  Mrs R said the Trustees’ decision was based on incorrect evidence about the state of her marriage and her relationship with her children, to which she had not had the opportunity to respond.  A statement from Mrs R attached to her application included,
“3. We had no difficulties with our marriage and no periods of separation prior to 2003.  [Mr R] had been suffering from depression for 2 years prior to his death.  I am now aware that he was on medication for it but I was not made aware of this at the time and probably did not realise how bad his condition was.  I was aware that over the past 8 years since his sister died he was drinking heavily.

4. In September 2003 we had a row which caused me to leave the matrimonial home… I went to stay at the house of a friend which he was at that time not using.  The two youngest boys…stayed with their father as the move was not intended to be long term.  I continued to visit John at the matrimonial home.  About a week before his death we had made arrangements to go to Las Vegas together to renew our wedding vows.

5. There was a history of suicide in [Mr R’s] family.  His mother and sister had committed suicide.  [Mr R] had attempted suicide on 2 occasions before he finally killed himself.  He was hospitalised on the 2nd occasion which was about a week before his death.  I was still recorded as his next of kin whenever he went into hospital and would visit him.

………………
12. [The Welfare Officer] also discussed with me [my] personal finances.  I own the matrimonial home which is worth about £197,000.  There is a mortgage on the properly of about £140,000 plus a secured loan of about £20,000.  There are arrears of about £5,000 on the mortgage and the Building Society has threatened re-possession because I am unable to pay.  The life assurance company refused to pay out on [Mr R’s] policy because of his suicide.  [Mr R] had credit card debts of about £4,000 or £5,000.

13. All the papers in respect of our finances were located in the shed at the matrimonial home, along with all my clothes and possessions…

14. …our marriage was going through a rough period because of John’s depression but we had remained married for 29 years and I had no reason to believe that our difficulties could not have been resolved had John not taken his own life when he did.”

17. The Scheme Secretary wrote to Mrs R and asked for clarification of some of the information she had supplied in her statement.  Mrs R then provided further information, together with copies of bills for home insurance and gas which were in the names of both Mr and Mrs R. 

18. The Scheme contacted the Court Service and asked whether there was any record of a divorce between Mr and Mrs R being lodged in the court.  The Court Service advised on 15 September 2004 that there was not.
19. The Scheme also asked National Grid about the statement in its 10 December 2003 about divorce proceedings.  On 22 September 2004, National Grid responded by email and said that Mr R had discussed his divorce proceedings with its Occupational Health Adviser in November 2003, who had documented it in two separate medical reports and that LR had also advised it of the divorce proceedings.
20. The Trustees’ IDRP Committee, comprising two Employer Trustees and two Member Trustees, considered Mrs R’s stage one IDRP application at its meeting on 9 December 2004.  The Trustees were provided with copies of all of the case papers, including the Letter of Intent, the Questionnaire completed by Mrs R, the Welfare Report, the Trustees’ Summary Form, and the correspondence referred to in paragraph 15 above.  A case summary was also prepared for the Trustees (the Stage One Case Summary) which noted that, amongst other things, some of the new evidence submitted by Mrs R contradicted, or provided for a different possible interpretation of, the information that was provided to the Trustees before they made their original decision.  It stated,

“Divorce

6.2 In the Trustee’s Summary Form it was stated that “[Mrs R] had started divorce proceedings against her husband…”  This statement was based on comments from [Mr R], who had discussed his divorce proceedings with the Occupational Health Adviser in November 2003.  [National Grid] has advised that this was documented in two separate medical reports.  Human Resources were also advised of the divorce proceedings, after [Mr R’s] death, by his son LR.

6.3 [Mrs R] has stated that there were no plans for her and [Mr R] to divorce, and that they were planning to renew their wedding vows.

6.4 The Court Service have advised, in response to a request by UK Pensions, that they can find no record of divorce proceedings in respect of Mr and [Mrs R].

Nature of separation
6.5 In the Trustee’s Summary Form it was stated that [Mrs R] “had moved out of the family home”.  This may have been interpreted as being a permanent move.

6.6 [Mrs R] has not disputed the fact that she had moved out of the family home, but in the statement attached to her IDR Stage 1 application form she advised that “the move was not expected to be long term”.  She has also advised that some of her clothes and belongings were still at the family home, albeit in the garden shed.”

21. The minutes of the IDRP Committee’s 9 December 2004 meeting record, 
“The Committee agreed that the Trustees’ procedure had been followed correctly.  They noted that the Trustees who exercised the discretion were aware of all of the potential beneficiaries including [Mrs R] at the time that they exercised their discretion.

The Committee noted that the case history and number of potential beneficiaries meant that a number of possible decisions regarding the distribution of the lump sum could be arrived at but considered that the decision made by the Trustees in this case was one that a reasonable body of Trustees could have made.

The Committee noted that the Trustees were not obliged to comply with the Letter of Intent although it would be taken into account along with the other facts of the case.

In conclusion the Committee agreed that the correct procedures had been followed and the decision was [one] that a reasonable body of Trustees could make.  They therefore did not exercise the discretion again and agreed not to uphold [Mrs R’s] complaint.”

22. The Trustees advised Mrs R of the decision on 7 January 2005.  

23. Mrs R then complained under stage two of the IDRP on 19 January 2005, stating that she disagreed with the initial decision and the stage one IDRP decision because she was still married to Mr R at the time of his death, and she felt the Welfare Officer had been given false information regarding her relationship with Mr R, “both by a very ill [Mr R] and a very bitter two children at a very upsetting time”. On 26 January 2005, Mrs R provided a supporting letter that contained extensive personal information about her including her relationship with Mr R and the four children.

24. The Trustees considered Mrs R’s complaint under stage two of the IDRP at their meeting on 16 March 2005.  The Trustees were again provided with copies of all of the case papers, including the Letter of Intent, the Questionnaire completed by Mrs R, the Welfare Report, the Trustees’ Summary Form, and the correspondence referred to in paragraph 15 above.  In addition, they were provided with Mrs R’s stage two IDRP complaint and her letter of 26 January 2005.  A case summary of Mrs R’s complaint was provided to the Trustees which contained essentially the same information as the Stage One Case Summary, but also said, in relation to Mrs R’s IDRP complaint and her 26 January 2005 letter,

“Both pieces of correspondence contain extensive personal information concerning [Mrs R’s] current situation and inter-familial relationships.  The letter is lengthy and has not been summarised so as not to unduly influence the Trustees.”  

25. The minutes of the 16 March 2005 meeting record,

“Copies of the original papers submitted to the IDR Committee on 9 November 2004 had been circulated to the Trustees prior to the meeting.

The Trustees reconfirmed their stage 1 decision and agreed that the correct procedure had been followed and that the Trustees who had considered the case originally had acted properly.

The Trustees decided not to reopen their original determination in this case and therefore a lump sum death benefit was not awarded to Mrs R.”
26. Mrs R remained dissatisfied and complained to me.

SUBMISSIONS

27. It has been submitted on Mrs R’s behalf,

27.1. The decision of the Trustees in respect of the lump sum benefits was one which no reasonable body should have taken and it should be overturned and the Trustees be invited to reconsider in material favour of Mrs R.

27.2. Mrs R has been harshly and inconsiderately treated by the Trustees and impoverished by them.  The information provided by the advisors to the Trustee Pairing was flawed, biased and incomplete in material matters relating to divorce, Mrs R’s financial position, and her late husband’s state of mind.  No reasonable body of Trustees should have taken a decision on the basis of the data provided.  A plea of acting in good faith is not enough.  The Trustee Pairing had a duty of care to themselves, the Scheme, and the possible beneficiaries.  There are a multitude of relevant questions which they ought to have asked, but there is no evidence that they did so.
27.3. At both stages of the IDRP, Mrs R’s submissions were tabled, but the false information regarding her ‘divorce’ persisted in the documentation and was not formally withdrawn or modified.  No further consideration was given to the financial impact on Mrs R of the failure to award to her some material part or all of the lump sum benefit.  Finally and astonishingly, the Trustees at all times failed to seek original documentation relating to Mr R’s state of mind either from the Occupational Health Advisor or from his GP.

27.4. Other than the three months prior to Mr R’s death, Mr and Mrs R had never previously separated and there is no evidence to suggest that they ever had.  It is reasonable to conclude that, in spite of a difficult family life, the bonds holding them together were stronger than any pressures to part.  Until, that is, those last three months.  Any impartial evidence to cast light on this matter is conspicuously absent in all the paperwork submitted to the Trustees at any stage.  

27.5. As the question of divorce and the state of their marriage appeared in the Trustees’ response to Mrs R’s application to the Ombudsman, it is reasonable to assume that those matters loomed large in the minds of the Trustees at all stages of the dispute and have played a decisive role in their deliberations.
Divorce

27.6. The divorce information provided to the Trustee Pairing was unreliable, based on hearsay, and certainly untrue.  Mrs R was given no opportunity to state her case or, if she ever did, it went unreported to the Trustee Pairing.  The issue of divorce was considered against the background of evidence from two (later) lump-sum beneficiaries, LR and LH.  The Welfare Report records their opinions but, once more, Mrs R was given no opportunity to defend herself or give her opinion.  Evidence from potential beneficiaries should have been treated with caution.  The partiality of the recorded comments in the Welfare Report and the lack of credible evidence should have caused the Trustee Pairing to step back from an immediate decision, seek more reliable and independent information, and certainly see original documents.  The Trustee Pairing made no attempt to verify evidence of acute importance and made no attempt to try to understand what might have prompted Mrs R to leave home.  If they had asked Mrs R her reason, she would have said that, after a row with her husband, she was told by him to leave.

27.7. The Stage One Case Summary records that no record of divorce proceedings was found by the Court Service, but no mention was made of the 22 September 2004 email referred to at paragraph 19 above.  However, the Stage One Case Summary repeats the allegation regarding Mrs R starting divorce proceedings.  It also quotes LR about divorce proceedings, although does not state who they were initiated by.  LR by that time had received 25% of the lump sum and was therefore a partial and unreliable witness.  The changed written evidence was of critical importance and yet was not advised to the Trustees’ meeting.  All statements regarding any alleged divorce proceedings by Mrs R are wrong and should be disregarded.

Finance

27.8. Insufficient consideration was given by the Trustee Pairing to the financial predicament in which Mrs R found herself following her husband’s death.  

27.9. With an income consisting of her widow’s pension from the Scheme, plus her own small earnings, it was inevitable that Mrs R would never be able to support mortgage payments for the marital home on her total income, but the Trustees’ Summary Form is silent on that matter.  It could only be concluded that Mrs R’s future financial status and housing needs were a matter of no importance to the writer of that document.  
27.10. The Trustees’ Summary Form and the supporting documents are silent on the possibility of life assurance payments to Mrs R as a result of her husband’s death.  Those matters were material to the deliberations of the Trustee Pairing and details should have been either provided or requested.

27.11. Mrs R was advised by letter, dated 30 March 2004, that Mr R’s life insurance policy would not be paid.  Therefore, although the Trustee Pairing could not have known about it when they met, careful and considerate treatment of Mrs R in the preparation of documents for stage one of the IDRP would have led to the discovery of that important letter.

Mr R’s health

27.12. At no point in the deliberations of the Trustee Pairing was there any written evidence tabled from a qualified medical practitioner (in this case, Mr R’s GP) regarding Mr R’s state of mind prior to his suicide, which has a material bearing on this complaint.  This is in spite of the clue at the end of the Trustees’ Summary Form where the suicide of Mr R’s mother is mentioned.  The Trustee Pairing also appear not to have sought to read for themselves the report of the Occupational Health Advisor (referred to in paragraph 27.3 above) which might have cast light on Mr R’s health. 

27.13. Mr R was plainly a troubled man, and the Trustees ought to have given consideration to the possibility that Mrs R was ejected or otherwise forced from her home as a result of her husband’s state of mind.  Mr R’s life assurance company uncovered the crucial information that Mr R’s mother’s had suffered from a hereditary disorder that Mr R was concerned he may also suffer from.  This matter was vitally important for the Trustees to consider and yet, notwithstanding paragraph 5 of Mrs R’s statement (referred to at paragraph 16 above), no medical evidence was presented to them or requested by them.  It was the Trustees’ duty to seek and consider all material evidence and, in this respect, they once again were found wanting.  
28. The Trustees submit, 

28.1. They oppose the allegation that they did not consider all the facts when exercising their discretion concerning the distribution of the death in service lump sum death benefit.

28.2. They gathered and received sufficient information to exercise their discretion and award the lump sum benefit.  The correct procedure and the Scheme Rules were followed and the Trustee Pairing acted properly.
28.3. The Trustee Pairing considered the case history, Mrs R’s completed Questionnaire, Mr R’s Letter of Intent and the potential beneficiaries at the time they exercised their discretion and came to a decision that a reasonable body of Trustees could have made.
28.4. While the information about divorce proceedings would have been taken into account by the Trustee Pairing, it would have been considered in the context of all the other information received, including the existence of other beneficiaries and their financial and familial circumstances.

28.5. Whilst it is possible that a different Trustee Pairing may have reached a different decision, both as to whom the lump sum benefit was payable and the proportions in which it was paid, that does not mean that they would have done or that the original decision was invalid or unreasonable.

28.6. Under Rule 5.6, the Trustees have discretion as to who to pay any lump sum death benefits and are not obliged to comply with the Letter of Intent.

28.7. While they understand Mrs R’s disappointment at not receiving all or a proportion of the lump sum benefit, they consider that they have exercised their discretion correctly under the Scheme Rules and so consider that no maladministration has taken place.

28.8. Throughout the IDRP, Mrs R’s view of the nature of her relationship with her late husband has been well documented and has formed part of the papers submitted to the Trustees for consideration.  In relation to the contention that information about the possible divorce proceedings was not withdrawn or modified, the case documentation was updated as and when new evidence became available.

28.9. In relation to the contention that the Trustees ought to have considered the possibility that Mrs R was ejected or otherwise forced from her home as a result of her husband’s state of mind, Mr R’s state of mind had not been raised by Mrs R in her previous submissions and the Trustees do not think it appropriate for them to speculate on such a matter; no one could have known Mr R’s state of mind at the time the Trustee Pairing were asked to make their decision.
28.10. Mrs R was identified as one of seven potential beneficiaries for the death in service benefits payable under the Scheme Rules and, while she had an automatic right to receive the dependent’s pension, no such right existed as regards the lump sum.  
CONCLUSIONS

29. Rule 5.4 provides that a lump sum death benefit arising under Rule 5.1 may be paid out, in such proportions as the Trustees in their discretion decide, to or for the benefit of any one or more of (as relevant to this case) any individual Mr R had nominated to the Trustees in writing, his spouse, any descendants of his parents and grandparents (which includes his children and grandchildren), and any individual to whom he at any time had been in loco parentis.

30. The question for me is whether the Trustees exercised their discretion properly in deciding to distribute the funds to Mr R’s three children and MF in equal shares. 

31. In exercising a discretionary power, a decision maker must ask itself the correct questions, construe the legal position correctly, take into account all relevant but no irrelevant factors, and reach a decision which is not perverse (in other words, a decision which no other decision maker, faced with the same circumstances, could reasonably come to).  How much weight to give to particular factors (including the nomination made by the member) is a matter for the Trustee, and I can only interfere with the Trustee’s decision if I consider it to be perverse.  Where I conclude that a decision making process was flawed, I do not substitute my own decision but direct that the decision is taken again.  
32. The Trustee’s Summary Report provided to the Trustee Pairing, identified Mrs R, Mr R’s three children, MF, and Mr R’s two grandchildren as potential beneficiaries.  Each of those individuals clearly came within the categories of persons to be considered by the Trustees under Rule 5.4.  It was then for the Trustee Pairing, in exercise of their discretion, to make the decision as to which of those potential beneficiaries to pay the lump sum death benefit to, and in what proportion.  The Trustee Pairing’s decision was to divide the lump sum equally between LH, LR, JR and MF, and make no distribution to Mrs R.  That decision was upheld at both stages of the IDRP.
33. Mrs R argues that the decision making process was flawed, biased and incomplete in material matters relating to information about divorce proceedings having been started by her before her husband’s death, her financial position, and Mr R’s state of mind. 
34. I note that Mrs R provided information to the Trustees on the Application Form, and she was interviewed by the Welfare Officer.  Mrs R then provided more information and supporting documentation, including at both stages of IDRP, all of which was provided to the Trustees for their consideration.  
35. The information given to the Trustee Pairing, that Mrs R had actually started divorce proceedings appears to have been incorrect, but at both stages of the IDRP, the Trustees were told that it had been Mr R who had informed National Grid of the divorce proceedings, and they were also told that there was, in fact, no record of the commencement of divorce proceedings in the courts.  Whilst information about a possible divorce might clearly influence a decision, I am satisfied that, in the circumstances of this case, the information was sufficiently qualified not to render the decision by the Trustee Pairing flawed. It seems to me to be entirely relevant for example that it was Mr R who was recorded as mentioning such proceedings.
36. As to the consideration of Mrs R’s financial situation, she says that the Trustee Summary Report did not include details of her not being able to pay the mortgage on the family home after Mr R’s death.  But the Welfare Report had details of her financial situation and, if anything, the information provided to the Trustee Pairing in the Welfare Report underestimated the finances available to her following the sale of the family home.  The Welfare Report included information about the circumstances of each of the potential beneficiaries, including their financial position, and it was provided to the Trustee Pairing and at each stage of the IDRP. I do not consider that any material information was overlooked in this context.  
37. Mrs R also contends that the Trustees should have taken into account Mr R’s state of mind, and considered why he had ejected Mrs R from the family home.  Mrs R told the Trustees in the Questionnaire that she and Mr R had separated and she had moved out of their home.  The Trustees also had information from LR and LH about the relationship between Mr and Mrs R.  The fact that Mr and Mrs R had separated seems to me to be information which the Trustees were entitled to take into account, and I do not consider that, by not seeking further information about the detailed circumstances underlying the separation, results in their decision being flawed.
38. I therefore conclude that the Trustees’ decision to distribute Mr R’s death benefits equally between Mrs R’s three children and MF was one properly open to them and can not be said to be perverse.  The decision that was made is within the range of decisions which the Trustees acting as a reasonable decision maker could have reached. In those circumstances, it is not for me to interfere with the discretion vested in the Trustees and I am not, therefore, making any direction in the matter.
CHARLIE GORDON

Deputy Pensions Ombudsman

6 September 2007
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