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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Ms T FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Local Government Pension Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	Brent Council (the Scheme Manager)


MATTERS FOR DETERMINATION

1. Ms T complains that Brent Council refused to make any payment from the pension scheme following the death of her father, Mr P.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3.
Mr P was born on 21 May 1943 in Jamaica.  Ms T says that he entered the United Kingdom during the 1970s.  On 1 February 1996, Mr P started work for Brent Council and joined the pension scheme.

4.
The Home Office has confirmed that Mr P’s immigration status was subject to control under the Immigration Act 1971.  Essentially this meant that he needed permission from the Immigration and Nationality Directorate of the Home Office to live and work in the United Kingdom.  Home Office records show that Mr P first made an application to remain in the United Kingdom on 4 April 1996.  On 4 November 1996, Mr P’s application was refused.  On 7 November 1996, Mr P’s solicitors appealed against this decision.  On 18 November 1996, Mr P’s appeal was rejected, on the basis that Mr P could not provide evidence of any previous “limited leave to remain”, and he was ordered to leave the United Kingdom immediately.

5.
Mr P did not leave the United Kingdom and the Home Office did not attempt to remove him, due to his age and low level of threat.  He continued to work for the council until he and his two daughters were murdered on 12 August 2005.

6.
Mr P did not leave a will and letters of administration have not been applied for.  He did not nominate a beneficiary for the 2 x salary death in service benefit payable from the scheme.

7.
Following Mr P’s death, the Metropolitan Police informed the council that he had been living in the United Kingdom illegally.  The council refused to pay a death in service payment or dependant’s pension, on the grounds that he had committed a criminal offence by entering the United Kingdom illegally.  The council also refused to refund Mr P’s contributions to the scheme.

8.
Ms T complained to the council, which then refunded Mr P’s contributions with interest, totalling £5,534.31 after deduction of tax.
9.
My office asked the Home Office’s Border and Immigration Agency if Mr P was an illegal immigrant on 1 February 1996, when he was taken on by Brent Council.  The Agency replied:

“Border and Immigration Agency records show that [Mr P] applied to regularise his stay on 3 April 1996.  At the time of the application it was claimed that he had entered the United Kingdom in 1974.

Although it is possible that [Mr P] was legally in the United Kingdom on 1 February 1996, no such evidence of this was ever provided to the Border and Immigration Agency, despite our requests.  We have no record of his entry into the United Kingdom, and on 4 November 1996 the view was therefore taken that [Mr P] had no legal right to remain in the United Kingdom.”

RELEVANT REGULATIONS

10.
Section 24(1)(a) of the Immigration Act 1971 states that it is a criminal offence for a person who is not a British citizen to knowingly enter the United Kingdom without permission from the Home Office.

11.
Section 8 of the Immigration and Asylum Act 1996 states that it is a criminal offence to employ illegal immigrants.

12.
The Local Government Pension Scheme Regulations 1997 state:

4(2)
“A person may be a member if he is employed by a Scheme employer.”

38(1)
“Death Grant.  If a member dies, the administering authority may make payments to or for the benefit of the members nominee or any person appearing to the authority to have been his relative or dependant at any time.”

(3)
“The multiplier for an active member is 2.”

(6)
“If the administering authority has not made payments equalling in aggregate the member’s death grant before the expiry of the period of 2 years beginning with his death, they must pay an amount equal to the shortfall to the member’s personal representative.”

111
“(1)  If a member is convicted of a relevant offence, the Secretary of State may issue a forfeiture certificate.

(2)
Where a forfeiture certificate is issued the member’s former employing authority may direct that any of the rights in respect of him under these Regulations or the 1995 Regulations as respects his previous membership are forfeited.

(3)
A relevant offence is an offence, committed in connection with an employment in which the person convicted is a member, and because of which he has left that employment.

(4)
A forfeiture certificate is a certificate that the offence-

(a)
was gravely injurious to the State, or

(b)
is liable to lead to serious loss of confidence in the public service.

…(6)
A direction under paragraph (2) may only be given before the expiry of the period of three months beginning with the date of the conviction.”

SUBMISSIONS

13.
Ms T says:

13.1
Mr P was employed by the council and was a member of the pension scheme.  He paid contributions to the scheme and the council should pay the death grant and also determine if there are any children or dependants who are eligible for a pension.

13.2
Mr P entered the United Kingdom before the passing of the British Nationality Act 1981.  Therefore, as a Commonwealth citizen he was automatically entitled to United Kingdom citizenship.

13.3
In 1992, Mr and Mrs P were interviewed by a Home Office official.  Mrs P was found to be in the United Kingdom illegally and was deported.  Mr P’s passport had been destroyed in a fire.  The Home Office official told Mr P to get a new passport and apply for indefinite leave to remain to be stamped in it.  If Mr P had been in the United Kingdom illegally, he would have been deported along with Mrs P.
13.4
No forfeiture certificate was issued by the Secretary of State, nor could it have been because Mr P was not convicted of a “relevant offence.”

13.5
Mr P paid income tax and national insurance contributions in addition to his pension scheme contributions.  He lived in council accommodation.  The council has no good reason to treat his membership of the pension scheme any differently to other members.

13.6
In addition to paying the benefits due from the pension scheme, the council should pay compensation for distress it caused the family in what was already a traumatic time for them.

14.
The council says:

14.1
It accepts that the Scheme Regulations do not say that an illegal immigrant is precluded from being a member.

14.2
It did not know that Mr P was an illegal immigrant until it was told by the police following his death.

14.3
As Mr P was in the United Kingdom illegally, it follows that he was employed illegally and therefore there was no valid contract of employment between the council and Mr P.  If there was no valid contract of employment, Mr P was ineligible for membership of the pension scheme.

14.4
To make any payment of death grant or pension to Mr P’s relatives or dependants would be an unlawful act, as the council would be condoning Mr P’s unlawful behaviour.

CONCLUSIONS

15.
It is a matter of fact that Mr P worked for the council.  I accept that the council would not have taken him on if it had known that he was in the country illegally.  It is unfortunate that the council did not check on Mr P’s immigration status when they took him on or subsequently.

15.
Shortly after Mr P was taken on by the council, he sought to regularise his stay in the United Kingdom.  He was advised by a firm of solicitors.  It seems to me to be more likely than not that Mr P, having taken professional advice, knew that he was in the United Kingdom illegally.  The official records show that Mr P was unable to provide the required proof that he entered the United Kingdom legally.
16.
I have therefore concluded that Mr P was taken on under a contract which was illegal, and which would have conferred on him no contractual employment rights. Although he paid contributions to the scheme, it must follow that as he was never legally employed, he was therefore never legally an employee. As such he never had an entitlement to join the scheme.

17.
It is a matter of considerable concern that the council initially would not even refund Mr P’s contributions, which seems to me to be clearly the right approach.  There was no justification for this and it doubtless added further to the very considerable distress already suffered by Mr P’s family.  The Direction which follows reflect this.

DIRECTIONS
18. As compensation for the non-pecuniary injustice caused to Mr P’s family by the council’s failure to refund his contributions in a timely fashion, the council shall, forthwith, make a payment to his estate of £500.

CHARLIE GORDON

Deputy Pensions Ombudsman

21 August 2007
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