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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	J M (J)

	Scheme
	:
	Universities Superannuation Scheme

	Respondent
	:
	Universities Superannuation Scheme Limited


MATTERS FOR DETERMINATION (dated 8 August 2006)
1. J has complained that Universities Superannuation Scheme Limited (the Trustee), as the Trustee of the Universities Superannuation Scheme (the Scheme), behaved in a way that constituted maladministration, and caused injustice to him in its consideration of the distribution of the death-in-service benefits of P and the payment of a dependant’s pension following her death.  Specifically, J contends that the Trustee:
· failed to exercise its discretion properly in that it based its decision on irrelevant factors and arrived at a perverse decision,
· failed to adopt a correct construction of the rules of the scheme, and

· did not provide the full reasons behind its decisions in a timely manner and did not give him the opportunity to comment on it.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. The Scheme is governed by the Rules of the Universities Superannuation Scheme dated 1 October 2003 (the Scheme Rules).  Rule 11 of the Scheme Rules provides,

“Section 11 - Benefits on Death

11.1 Lump sum benefits on death in service before normal retirement age

(a) In the event of the death of any member while in active membership before attaining normal retirement age the trustee company shall raise out of the fund and hold upon the discretionary trusts a sum equal to whichever is the greater of:-

(i) three times the annual rate of the salary of the member at the date of death.

(ii) the lump sum which would have been payable under section 10 in respect of pensionable service if the member had retired under rule 10.4 on the grounds of total incapacity on the day immediately preceding the date of death together with any lump sum payable under rule 9.7(a).

(b) On the death of a member in active membership before attaining normal retirement age without leaving any spouse, dependant or child entitled to benefit under any of the provisions of rules 11.4 to 11.10, there shall be raised out of the fund and held upon the discretionary trusts an additional sum determined by the trustee company, acting on actuarial advice, to be equal to the value of the pension which would, apart from rule 11.9, have become payable under rule 11.5 to a surviving spouse of the member but calculated only by reference to the supplementary service (if any) which would have been taken into account in the computation of a spouse's pension.
………………

11.9 Dependant's pension
(a) Where at the time of death a member or pensioner member was not married the trustee company shall have discretion to pay to a dependant of the deceased member or pensioner member a pension of an amount not exceeding that which would have been payable to any surviving spouse of that member or pensioner member under rule 11.4 and for a period not exceeding three months following the death of that member or pensioner member and it shall thereafter have a discretion to pay to any such dependant, for such period as in its absolute discretion it shall determine, a pension of an amount not exceeding that which would have been payable to any surviving spouse of the relevant member or pensioner member under rules 11.5 to 11.7 (to the extent that pensions under those rules are calculated by reference to pensionable service).”

4. Rule 24 of the Scheme Rules provides,
“Section 24 - Definitions

In these rules the words and expressions following shall, unless inconsistent with the subject or context, have the meanings set opposite to them:-
………………
DEPENDANT 
in relation to any member, former member or ex-spouse, a person (whether or not a relative) who in the opinion of the trustee company is, whether wholly or in part, at the time of the death of that member, former member or ex-spouse either:-

(i) financially dependent on that person or

(ii) dependent on that person because of any physical or mental disability.

DISCRETIONARY TRUSTS 
in relation to any sum directed to be held thereon in respect of a deceased member, former member or ex-spouse the trusts, powers and provisions exercisable by the trustee company set out below:-

(a) the trustee company shall have power, at its discretion, to pay or apply the whole or any part of that sum to or for the benefit of all or any of the relatives, dependants, personal representatives or nominated beneficiaries of that deceased individual in such shares and proportions as the trustee company shall in its absolute discretion decide;
(b) ………………

(c) ………………
(d) ………………
(e) the trustee company may, but without being in any way bound to do so, have regard to any document signed by the individual concerned expressing the wishes of that person relating to the disposal of any sum to be held upon the discretionary trusts, and may issue forms for the purpose, and so that for the purposes of this definition any individual or corporation named in such expression of wish who is not a relative or dependant of the signatory shall be a 'nominated beneficiary' for the purposes of paragraph (a) above.

………………
RELATIVE where a member, former member or ex-spouse has died any living individual who is:-

(a) the surviving spouse of the deceased;

(b) a parent (whether lawful, natural or adoptive) of the deceased and the surviving spouse of such parent;

(c) the child or remoter issue (whether lawful, natural or adoptive) of such parent or the spouse or surviving spouse of any such person; or

(d) a former spouse of the deceased.
………………”

MATERIAL FACTS
5. P was employed by a university (the University) and was a member of the Scheme.  At the time she joined the Scheme in 1996, P completed a nomination form in favour of J, in respect of the lump sum payable under Rule 11.1 of the Scheme Rules.
6. P and J bought a property together in Scotland in 1999; they then bought a leasehold property together in England in 2003.  Under the terms of the lease, they assumed joint and several liability for the covenants and agreements contained in it.  

7. P committed suicide on 28 July 2004.  The subsequent report by a Coroner’s Officer (the Coroner’s Report) included the following:

“I was further informed that [P] lived alone at that address [the leasehold property] … She had been in a relationship with [J] …for some 20 years, but that this relationship has recently become strained and that [J] wished to end it.  They had discussed the ending of the relationship for several weeks prior to her death.  On Wednesday 28th July 2004 [J] received a telephone call from [P] at 11.00am at his home address … The conversation again centred on the ending of the relationship and towards the end [P] became upset and put the phone down.  He then received a further two calls during the day from [P] and again the topic was their relationship breaking up.  It was during the conversation at 7.30pm that night that she asked him to write a list of 20 good and 20 bad things to do with their relationship and told him that she would recall at about 8.30pm.  [J] did the lists and at 8.45pm she did telephone and again they had a conversation where they discussed things from the good list.  During this conversation, [J] heard [P] say “Ouch” and when he questioned what had happened she brushed the question aside and the conversation continued.  At some point [P] mentioned “Potassium Chloride” and this made [J] concerned and when he questioned her about not doing anything silly he was told that “It was too late now” and at this point [P] stopped speaking.  [J] then heard a steady tone, which he likened to the sound of an “Infusion Pump”.  Because he could get no response [J] tried to call an ambulance but could not because the line was still open.  [J] then called an ambulance by means of his mobile.

“The ambulance and Police were alerted and attended and forced entry into the home of [P], sadly they found her body in the bedroom.  There was an intravenous tube into the left arm and a syringe driver was on the bedside cabinet but did not have a syringe in it.  There was a syringe on the bed together with empty vials of Potassium Chloride and syringes in.  There was an empty cardboard container of potassium Chloride next to the syringe driver.  There were three notes found at the scene, one addressed to the parents of [P] and one to [J] and one addressed to “The unfortunate who finds this mess”.  All the letters show a clear intention to end her own life…

“…On Friday 30th July 2004 [P] was identified by wristband to Dr H D Zakhour who performed a Post mortem examination … On Monday 2nd August 2004 Dr Zakhour completed his tests and confirmed the cause of death as:-

1a) Potassium Chloride poisoning.

…He comments that the blood levels of potassium chloride are within the fatal range.”

8. Under the Scheme Rules, on the death of a member, a lump sum death benefit distributed at the discretion of the Trustee is payable, as well as spouse, civil partner or dependant’s pension.  

9. On 9 August 2004, the University sent a completed form ME15 titled “First notification of death in service” to the Trustee advising it of P’s death and providing J’s details as the spouse or dependant of P.  The Trustee wrote to the University on 11 August 2004; its letter included the following:

“As a result of P’s death, it is possible that a dependant’s pension may become payable.  To assist us in determining whether J may be eligible, it would be helpful if you could confirm whether P had been residing with J, and if so for how long up to the date of death.

In addition I should be grateful if you would provide documentary evidence showing that they had either:

· Joint names on the deeds or rent book of your (sic) property or

· A joint bank account.

If you cannot provide either of the above, we could accept evidence of any two of the following: [the list included joint building society accounts, joint names on utilities bills, credit/charge accounts, subscription for services and insurance policies].” 

10. The University sought this information from J who replied to the University by letter dated 30 August 2004, providing details of P’s parents and sister and confirming that P had not prepared a will.  J also stated,

“With regard to the additional points that you raise, [P] was my partner of 20 years and we had shared a home for the last fifteen years.  We had lived together at my current address for approximately five years.  I enclose our most recent bank statement, confirming that we had an active joint bank account.  If you also require confirmation that the title deeds to our properties were in joint names, I would once more refer you to the solicitor who is acting on behalf of [P’s] estate.”
The bank statement to which J refers includes payments in from two separate accounts of £1,200 each, as well as a number of payments out of varying amounts, by direct debit and cheque. 

11. On 6 September 2004, the University completed Form ME6 entitled “Full notification of death in service” which was sent to the Trustee.  The form named J as the spouse or dependant of P (noting his relationship to her as ‘partner’).  In a section of the form which dealt with the lump sum payment the question was asked: “Are there any relatives (including former spouses) or dependants who should be considered by the trustee company”.  The answer, ‘no’, was given. 

12. An internal memorandum from the Scheme’s Pensions Administrator to the Pensions Supervisor dated 9 September 2004 stated,

“… A lump sum of £109,392 is now payable from the scheme….  

“…P was not married at death but had a partner, [J], of 20 years.  They jointly owned a home together for the past 15 years, as stated in [J’s] letter.  The property deeds can be obtained from the solicitors if necessary.  [J] has provided evidence that he and the deceased had a joint bank account.  In view of this do you agree that a pension should be paid to [J]…??

“[P] did not prepare a will, but she did complete a nomination form on 27 June 1996 nominating her partner, [J], to receive the entire lump sum in the event of her death.  Her parents and married sister also survived the deceased.  In view of this I suggest that we obtain the parents’ and sister’s current financial circumstances before making a decision on the lump sum, do you agree…??”

The Pensions Supervisor passed the note on to the Pensions Operation Manager on 13 September 2004 by a handwritten note on the memorandum:

“[P’s] usual address on the death cert is different from the address that the partner is using (ie, the address shown on their joint bank account statement).  I think, therefore, that we need to clarify the reason for this before we pay a pension to him.

“With regard to the lump sum, although we have a nomination form in favour of the partner I think that, in view of the fact that the member killed herself, it would be prudent to ask the parents if they wish to make any comments or provide any information which would assist the trustee company in making its decision.

Agreed?”

The Pensions Operations Manager wrote “Agreed” next to both of these statements on 14 September 2004.

13. On 22 September 2004, the Trustee wrote to J asking him to clarify the difference in the address of P at the time of her death and the address on the joint bank statement.  The Trustee also wrote to P’s parents and sister asking them to submit a brief statement of their financial circumstances and any additional information to help the Trustee in making a decision about the discretionary lump sum payable on P’s death.

14. P’s parents replied on 27 September 2004 and provided details of their financial circumstances.  They also stated,

“…You will I am sure be aware that she tragically took her own life and as she stated in the letter she left for us, her parents, she had thought that she and [J] would be partners for life and it was his rejection of this that drove her to this action.  The Coroner’s report states that [J], her partner of the last twenty years, had been trying to end the relationship for the five weeks prior to her death.”

15. P’s sister also responded to the Trustee on 27 September 2004.  She provided her financial details and said, 

“It was with indescribable sadness that I lost my sister and I do not really consider myself to have any entitlement to financial remuneration.

“Although this is difficult, I also feel it is necessary to mention that a contributory factor in my sister’s death was the imminent break up of her 20 year relationship with her boyfriend [J].  In her last note to my parents she cites the break up as the reason for her suicide.”

16. J’s response to the Trustee on 28 September 2004 included, 

“[P] was my partner of twenty years, and we had lived together at our [home in Scotland] for approximately five years while we were both employed by [a Scottish university].  [P] moved to take up a Senior Lectureship at [the University] in June 2003.  At that time we jointly purchased a second property…where [P] stayed during her working week.  [P] continued to regard our jointly owned property [in Scotland] as her home, and therefore maintained this as her home address.  All correspondence that had come to [P], or to us jointly, at our address in [Scotland] before [P] started her job [for the Employer] therefore continued to be directed to her home address.”

17. On 5 September 2004, the Trustee wrote to P’s parents and requested a copy of the letter addressed to them that was left by P.  P’s father responded on 12 October 2004 and stated,

“…unfortunately the letter in question contains matters of a very personal nature and my wife and I feel that we are unable to release the full contents to any one else.  In order therefore to try to meet your request I have masked out the parts in question and left the significant sentences for you to see.  I realise that this may not be ideal from your point of view, in fact it may not be acceptable at all, nevertheless it [is] as far as we feel we are able to go in the circumstances.  I do hope you will understand.

“Again I would make the point that [the Coroner’s report], which was read out at the Inquest gives the break up of her relationship with [J] as reason for her taking her own life.”

The parts of P’s letter to her parents that her father supplied included (I have quoted as little as is needed, though more is referred to in J’s submissions summarised below),

“I thought he was my partner for life that doesn’t seem to be the case and so this conclusion”.

18. The Trustee requested copies of the title deeds of the jointly owned properties of J and P from the solicitors handling P’s estate.  The deeds were provided on 11 October 2004 and confirmed that both properties were held in their joint names.

19. The Trustee’s Advisory Committee considered P’s case at its 27 October 2004 meeting.  The minutes of that meeting record,

“[The Pensions Operations Manager] outlined the facts of the case.  P had died in service on 28 July 2004 as a result of suicide.  The partner J, with whom she had lived until her move…in June 2004, had applied to USS to receive a dependant’s pension.  However, P’s parents and sister had advised USS that P’s relationship with her partner had ended by the time of her death.  Evidence for this included extracts from her final letter to her parents, her sister’s statement that the end of the relationship was “a contributory factor” in her suicide, and (subject to confirmation with the text when available) recognition in the Coroner’s report that P’s partner was seeking to end the relationship prior to her death.  [The Pensions Administrator], who had requested a copy of the Coroner’s report, instructed the committee that any decision regarding the payment of a dependant’s pension had to relate to the situation that existed at the point of P’s death.

“The committee considered the facts of the case and determined that, subject to the receipt of the Coroner’s report and its confirmation that the member’s suicide was the result of the ending of her relationship with J, the lump sum should be distributed to the member’s family.  In addition, J should not receive a dependant’s pension and the letter that goes to him should state that on the basis of the evidence it had available to it, the trustee company did not feel that he was entitled to a dependant’s pension.  He would however, be invited to submit further information if he wished to establish a claim for dependency.”

20. The Pensions Operations Manager wrote to the members of the Advisory Committee on 19 November 2004, enclosing a copy of the Coroner’s Report, and said that both she and the Pensions Administrator believed that the Coroner’s Report supported the recommendation of the Advisory Committee at its 27 October 2004.  The letter asked the committee members to adviser her if they had any further points to raise after reading the Coroner’s Report.  If they did not, she would action the benefits as directed at the 27 October 2004 meeting.

21. One of the members of the Advisory Committee wrote to the Pensions Operations Manager on 23 November 2004 and stated,

“I agree that the extract from the Coroner’s report, which you enclose, confirms that the Advisory Committee’s decision was the right one.  I think that in the light of this evidence the minute is correctly worded.

“The Coroner’s report shows all too clearly what an exceedingly unhappy case this has been.  Of course we do not know, nor should we, anything about the previous character of the relationship between P and J, so we do not know the explanation in human terms for their last telephone conversations, but it was by most standards rather extraordinary that P should have caused J to share with her a final discussion of their relationship while she was in the act of dying by her own hand.  It suggests to me that up to the actual moment of P’s death, even though J had given notice that their former relationship was at an end, a relationship of some kind still existed between P and J.

“However, unlike a formal marriage, an unformalised partnership presumably has to be a matter of continuing mutual consent, which clearly no longer existed in this case.  On that ground I agree that the evidence supports the Advisory Committee’s decision.

“I imagine that the view might be taken that it would be inappropriate for J to receive material benefit from a death in which according to the Coroner, his action had albeit unintentionally and unforeseeably been a causative element.  I do not recall that we have had advice indicating whether the Committee would have been entitled to take such a view into consideration, and I therefore leave it out of account in reaching my own view, my reason for which is stated in my previous paragraph.”

22. On 25 November 2004, the Trustee’s Pensions Administrator wrote to J and advised him that, on the basis of the evidence that was available, the Trustee did not feel that he was entitled to a dependant’s pension.  J was advised that he could provide further information to support his claim.

23. J telephoned the Trustee on 2 December 2004, and requested that a letter be sent to him explaining the exact reasons why he had not been granted a dependant’s pension.  The Trustee wrote to J on 9 December 2004 and stated,

“I understand that you wish for an explanation of the reason why the trustee company had not agreed to the payment of a dependant’s pension to you following the death of [P].  May I explain that the payment of a dependant’s pension is at the discretion of the trustee company and there is no requirement to give reasons for any particular decision that is taken when this discretion is exercised.  The trustee company has a duty to consider all relevant factors and I appreciate that, due to the particularly sad circumstances of this case, it would be helpful for you to have some information regarding the facts which influenced the trustee company’s decision in addition to the information you provided.  I can inform you that the trustee company did obtain a copy of the coroner’s report and received comments from family members.  The trustee company was of the opinion that the partnership which existed between you both was no longer one of mutual consent and whilst you had provided evidence of the fact that you had shared a home with [P] for many years prior to her death, it is the circumstances at the date of death which must be considered.”

24. J responded to the Trustee on 19 December 2004, and said that he felt its decision was unjust and would have been contrary to P’s wishes.  He asked the Trustee to reconsider its decision and stated,

“At the time of [P’s] death, we had been in a relationship for over 20 years and had lived together as partners since early in 1992.  We both joined the USS at around the same time in 1996, at which point I made a nomination in [P’s] favour, and I believe she made a nomination in my favour, thus clearly documenting our wishes should either of us die prematurely.  We have jointly owned the various properties in which we have lived since 1994, and regarded all our assets as jointly owned.  At the date of [P’s] death, we jointly owned two homes with joint liability for the mortgages; had joint responsibility for all household expenses; and maintained two bank accounts in joint names.

As far as I am aware, [P] did not revoke or adjust the nomination she lodged with the USS in my favour before her death, and I believe it was her wish that I should receive any benefit that became payable on her death as a member in service.  Indeed, in the light of these events, as a member of USS myself, I must comment to the trustees that I have become deeply troubled that they feel able to overrule the clearly documented wishes of a USS member made prior to death.”

25. The Trustee’s response to J on 19 January 2005 included,

“I note your comments concerning the nomination form that was completed by [P] in 1996.  This form related to the lump sum benefit payable on death and the trustee company (USS Ltd) has absolute discretion with regard to the recipient of this benefit.  Whilst the content of a nomination form would always be noted, the trustee company has a duty to consider all possible beneficiaries and to investigate whether the member’s circumstances may have changed since completion of the nomination form.

[P] had not completed a form to nominate a dependant to receive a pension in the event of her death.  Nevertheless, the trustee company made the necessary enquiries to establish whether there were any possible recipients of a dependant’s pension and consequently your claim was considered.  Although it was established that you and [P] jointly owned properties and held joint bank accounts, the trustee company obtained further information in order to make a final decision.  As explained in my letter to you dated 9 December 2004, the trustee company concluded that, at the time of [P’s] death, your partnership with her was no longer one of mutual consent and a dependant’s pension was not, therefore, granted to you.

This matter has also been considered by our advisory committee, which meets from time to time to discuss cases where an appeal has been made against a trustee company decision.  The committee was satisfied that your relationship with [P] had ended and that the end of the relationship had de facto ended any mutual dependency.  In reaching this decision the advisory committee took account of all relevant evidence, including correspondence submitted by you, the Coroner’s report and correspondence from [P’s] family.”

26. An internal memorandum of the Trustee’s pensions administration department dated 26 April 2005 stated,

“As you may remember the above member died in service shortly after the breakdown of her relationship with her long-term partner.  The Advisory committee considered the case and decided that payment of the lump sum to the member’s family was appropriate and that the member’s partner was not to receive a dependant’s pension.

“It was anticipated that the partner might challenge the distribution of the lump sum and more particularly the decision not to grant a dependant’s pension.  For this reason we have not yet paid the lump sum due from the supplementary section of the scheme as there will be no dependant’s pension.

“Although there were initial enquiries from the partner as to why the trustee company had decided not to pay him a pension he has not contacted us for three months (his last letter was received 24 December 2004 and we responded on 19 January).  As a reasonable period has passed should we not pay the supplementary lump sum to the family?  Or would you prefer us to hold these monies for a little longer?”

A handwritten note, dated 26 April, of the Pensions Supervisor on the memorandum stated, “I feel that we should now proceed with payment of the supp lump sum to the family”.  The Pensions Operations Manager’s handwritten note dated 26 April also on the memorandum stated, “Agreed – as per [the Pensions Supervisor’s] recommendation to pay supp lump sum to the family of [P]”.

27. The lump sum was paid out on 6 May 2005, including an additional amount in accordance with Rule 11.1(b).  It was distributed between P’s mother, father and sister.   

28. J’s solicitors appealed on his behalf under stage one of the Scheme’s Internal Dispute Resolution Procedures (IDRP) on 5 July 2005.  The appeal included a statement by J which stated,

“I wish to appeal the decision of the trustee company on the following grounds:

1. The duty of trustees is to act fairly and equitably in the interests of the members of the scheme and their dependants.  In this case, as the member’s cohabiting partner of over twenty years’ standing, I do not believe that I have been so treated.  I have the impression that the trustees’ decision has been made on narrow grounds and the result is that I have been unfairly penalised as a result of the tragic circumstances of the death of the member…I wish to appeal against my exclusion from benefit.

2. I would refer to [the Trustee’s] letters to me of 9 December 2004 and 19 January 2005.  Our partnership/relationship had not ended at the time of [P’s] death, albeit that her death brought it to an end.

3. The background of our relationship – [P] and I had been going through a difficult spell but we had always reconciled things between us in the past.  We had been together in Prague in early July, when I was attending a conference and [P] accompanied me.  There had been a falling out but we had patched things up.  Like many relationships, we had our ups and downs, and our relationship had become strained.  Having jobs in different cities did not make our relationship any easier.

4. The circumstances of the day – I had discussed the end of our relationship with [P] for several weeks prior to her death, but we had never reached a mutual agreement on this.  On the day of her death I received a telephone call from her in the morning when we again discussed the ending of the relationship.  Towards the end of that phone call [P] became upset and put the phone down.  I then received a further two calls during the day from [P] and again the topic was our relationship.  During the first conversation she asked me to write down a list of the good and bad things to do with our relationship and told me that she would phone back later.  She duly did so and we had a conversation discussing the good things from the relationship.  It was at that point that she took her own life.

5. [P] left three notes: one for her parents, one general note and one for me.  I do not know the terms of the note which she left to her parents.  In her note to me, [P] said that to her “this was a relationship for life”.  In her general note, she said that she had not made a Will; that she wanted me to have the house in [Scotland] and that her parents were to have everything else.  No mention was made of either her USS pension or the death in service benefit.  I understand that she did not make any nomination regarding a dependant’s pension but she did nominate me in relation to the death in service benefit.

6. Just because I had mentioned separation in our telephone call on the morning of 28 July 2004 did not mean that our relationship was over.  [P] indicated that she did not want a clean break.  We had not reached a mutual agreement to separate at the time when [P] took her life, and it is conceivable that we might never have broken up.  We would only ever have done it by mutual agreement, and even if we had separated, on whatever basis, we might well have patched things up and got together again.

7. Our two properties, their contents, the mortgages in relation to them, our bank account and our life policies were in our joint names and we continued to be inextricably linked together and mutually and financially interdependent.

8. [P] and I were both members of the USS Pension Scheme.  I continue to be a member.  In all our financial discussions over the years, we were aware of the reciprocal benefits that would accrue from the Scheme should either of us predecease the other.  I do not believe that, after a relationship of some twenty years when we had not actually broken up, I am not entitled to benefit from her Scheme provisions.  I was her nominated beneficiary in relation to the death in service benefit [as she was mine].  I do not think that USS would have treated a married couple in this way in similar circumstances.  But, in any event, I think that USS’s decision is an unfair reflection on our relationship.”

29. On 18 July 2005, the Trustee wrote to J’s solicitors and asked whether, as the Trustee had previously responded to letters already received from J about the matter, he wished to expedite the case by proceeding to stage two of the IDRP.  The solicitors confirmed by letter on 3 August 2005 that the matter should proceed to stage two of the IDRP.

30. J’s appeal was considered by the Advisory Committee meeting on 14 September 2005, the minutes of which record,

“[The Pensions Operations Manager] reported that this case had been considered at the advisory committee meeting held on 27 October 2004 and she summarised the facts of the case.  She reported that [P] had died in service on 28 July 2004 and at the time of death was separated from her partner [J], but [J] had applied to receive a dependant’s pension.  [P] had committed suicide and the Coroner’s report had indicated that the suicide had been the result of the ending of her relationship with [J].  [J] had been advised that based on the evidence presented to the trustee company, he was not entitled to a dependant’s pension but he had been advised that he could provide further evidence to support his claim.

[J] had now submitted a letter dated 19 December 2004 challenging the trustee company’s decision and referring to a nomination for [P’s] lump sum death benefit that [P] completed in 1995 in J’s favour.

The advisory committee considered the facts of the case in some detail.

[A member] said the committee needed to focus on whether the end of the relationship had extinguished the dependency of [J].  [The member] also stated that any financial interdependency appeared to be a ‘relic’ of the former relationship and was a matter of timing.  If more time had elapsed prior to [P’s] death in service then the financial commitments may have been reordered.

Having considered all the facts the committee was unanimous in agreeing that their earlier decision should stand and [J] should not be paid a dependant’s pension.

The committee agreed that the letter to [J] should record that the advisory committee was satisfied that the relationship had ended and that the ending of the relationship had de facto ended any mutual dependency.  The advisory committee in reaching this decision took account of all relevant evidence, including correspondence submitted by [J], the Coroner’s report and correspondence from [P’s] family.”

31. A letter sent to J by the Chairperson of the Advisory Committee on 20 September 2005 included,

“The committee fully considered the facts relating to the case and having given serious consideration to your complaint its decision was not to uphold it.

The committee ruled that in making its determination relating to the death lump sum and dependant’s benefits, the trustee company had given very careful consideration to all of the possible beneficiaries and to the very difficult circumstances surrounding this case.  The committee did not find any new evidence in your IDR submission that would warrant a change to the original decision.”

32. J’s solicitors then sought assistance from the Pensions Advisory Service (TPAS).  TPAS wrote to the Trustee on 3 December 2005, and the response from the Chairperson of the Advisory Committee dated 16 December 2005 included,

“Written notification of [P’s] death was received by USS Ltd from her employer on 11 August 2004.  The benefits payable from the scheme at the discretion of the trustee company were a lump sum and a possible dependant’s pension.  With regard to the lump sum, the trustee company was in receipt of a nomination form completed by [P] in 1996 in favour of [J].  USS Ltd does, however, have a duty to consider all possible lump sum beneficiaries and these can be relatives, dependants, nominated beneficiaries or personal representatives.  Also, in view of the fact that the nomination form was completed nine years prior to [P’s] death, normal practice was followed to make enquiries to check whether circumstances had changed.

It was established that [P] did not leave a will.  Enquiries were therefore made of her family members regarding their financial circumstances in order that they could be considered as possible beneficiaries and they were also asked whether there was any information they felt would be relevant for the trustee company to consider.  It was their responses which made the trustee company aware of the fact that [P’s] suicide was due to the breakdown of her relationship with [P].  This fact was verified by a note which she addressed to her parents and by the Coroner’s report, a copy of which was obtained by USS Ltd’s legal advisers and was used as one of the key documents in deciding the outcome of this case.

[P] had not completed a form to nominate [J] as a financial dependant to receive a pension in the event of her death, despite the fact that USS has such forms for members to complete.  Nevertheless, the trustee company made enquiries as to his eligibility and he was able to produce evidence of jointly owned properties and a joint bank account.  The trustee company noted that [P’s] usual address shown on the death certificate differed from [J’s] address, but [J] explained that this was due to the location of their workplaces…

The trustee company considered all of the facts of this case very carefully and after consultations with its legal advisers and the USS Advisory Committee it concluded that the partnership which existed between the deceased and [J] was no longer one of mutual consent at the time of [P’s] death.  It was therefore decided that it would not be appropriate to pay any part of the lump sum or a dependant’s pension to [J].

You may wish to note that when [J] submitted his case to stage one of the IDR procedure, his supporting statement said that a general note left by [P] stated that she had not made a will but she wanted [J] to have the house in [Scotland] and her parents to have everything else.  Although the trustee company had not previously been aware of this, it would appear to confirm that circumstances had indeed changed since completion of the lump sum nomination form in 1996 and that the decision which was made to exclude [J] as a USS beneficiary was in accordance with [P’s] wishes at the time of her death.

Finally, it is not USS Ltd’s policy to disclose the beneficiaries of payments that have been made at the discretion of the trustee company but in this case I can confirm that a dependant’s pension has not been awarded to any person.”
33. TPAS then wrote to the Trustee by email on 2 February 2006 and asked whether J was given the opportunity to comment upon the conclusions drawn by the Trustee in relation to the nature of his relationship with P and whether the Trustee offered J the opportunity of presenting any evidence in relation to his financial dependence on P at the time of her death.

34. The Trustee replied to TPAS by letter on 7 February 2006 and stated,

“I can confirm that USS Ltd (the trustee company) did obtain evidence from [J] in relation to his claim for a dependant’s pension.  This consisted of proof of joint ownership of their two properties and a joint bank account and was considered by the trustee company together with the contents of the coroner’s report and comments made by [P’s] family.  A letter was sent to [J] on 25 November 2004 informing him that on the basis of the evidence available at that time the trustee company did not feel that he was entitled to a dependant’s pension.  In that letter he was invited to provide any further information in support of his claim if he so wished.  [J] subsequently requested information relating to the decision and also made some further comments regarding his relationship with [P].  [J] did not provide any information which the trustee company felt could change its original decision not to pay a dependant’s pension to him.  As you are aware, stage 2 of our Internal Dispute Resolution procedure has now been concluded so any evidence which [J] feels is relevant to his case should already have been submitted.

I note your point concerning the care which should be taken when relying on reported information about relationships and I assume that you are referring to comments which were received from [P’s] family.  The trustee company is fully aware of its responsibility in this area, which is why it obtained a copy of the coroner’s report.

You will be aware that the trustee company is not obliged to give reasons for decisions reached in particular cases and it is not our practice to do so.  We must be satisfied when exercising our discretion that we have taken account of all relevant factors and have disregarded irrelevant factors.  In this case we are satisfied that we have discharged this duty and have, as part of the process, consulted throughout with our legal advisors.”

35. A copy of the Trustee’s letter was sent to J’s solicitors by TPAS and the solicitors provided their comments on that letter by email to TPAS on 8 February 2006.  The solicitors said that J’s view was that the Trustee made its decision regarding the payment of the death benefit without seeking, or giving him an opportunity to put, his views to the Trustee.  They said that it was quite possible that the Trustee might not have reached the same decision if it had sought or afforded J the benefit of making representations in respect of his position.

36. TPAS then asked the Trustee to comment on the solicitor’s comments.  In its reply of 15 February 2006, the Trustee stated,

“…As I pointed out in my letter to you dated 7 February 2006, stage 2 of our internal dispute resolution procedure has been completed so [J] should by now have already submitted all of the facts that he wished to be considered.  However, the statement which was made by [J] when he completed the IDR application form did not contain any facts which the trustee company considers would have warranted a different decision in relation to either the dependant’s pension or the lump sum.  Nevertheless, if there remain facts that [J] wishes to put before us at this time which he has not previously submitted, please let us know as soon as possible.”

37. TPAS sought further clarification from the Trustee on 16 February 2006, specifically asking whether J was given the opportunity to comment on the conclusions drawn by the Trustee and the evidence it had gathered from other sources prior to the decision being made about the distribution of the lump sum death benefit.  The Trustee’s reply of 23 February 2006 (also sent to J’s solicitors) stated,

“The USS advisory committee gave full consideration to the facts of this case before any decision was conveyed to [J] and our IDR procedure has also been carefully processed.  Throughout this process the committee was very careful to consider all of the evidence that had been submitted to it and gave every opportunity for [J] to submit evidence in support of his complaint.  We therefore feel that we have thoroughly discharged our duty as trustee in this case and that all appropriate action has been taken.  We have no further comments to add at this point…”

38. J remained dissatisfied and complained to me.

SUBMISSIONS

39. It has been submitted on behalf of J that:

39.1. The Trustee did not make its decision in accordance with the Scheme Rules and took into account irrelevant factors which ought to have been ignored, while ignoring relevant factors such as financial interdependence, and as a result arrived at a perverse decision.

39.2. The Trustee did not disclose the reasons for its decision and that constitutes maladministration.

39.3. J was not given the opportunity to comment upon the conclusions drawn by the Trustee and that constitutes maladministration.  

· In relation to the Trustee’s letter dated 25 November 2004, no guidance was given as to what would constitute relevant information.  At that stage, J was not in possession of the full details of what the Trustee had based its decision on; the letter referred to the Coroner’s Report and “comments from family members”, but at no point did the Trustee disclose any details regarding the comments from family members that they had relied upon.  

· J was subsequently told by the Trustee, in its 9 December 2004 letter, that there was “no requirement to give reasons for any particular decision that is taken”.  The Trustee’s invitation to J was in vague terms with no guidance as to specifically what information would be relevant and taken into account in the decision, and therefore J could not respond properly to the invitation.  

· The Trustee also did not advise J that he should seek independent legal advice on the matter.  J was therefore in a position of relying solely on the Scheme Rules, and needing to fall within the definition of being a dependant, to ascertain what information he should supply that would be relevant to the decision making process.  J had already supplied information as to his and P’s financial interdependency in the form of deeds proving joint ownership of two properties, details of joint mortgages and statements for joint bank accounts.  In addition to that, P and J had nominated each other as beneficiaries under the Scheme.

· It never occurred to J that he was required to make representations regarding his relationship with P, particularly as the Scheme Rules did not require it.  The considerations relating to the emotional relationship should not in any event have been taken into account as they are irrelevant.  J’s representations concentrated, quite properly, solely on the question of financial dependency.  As he had not been provided with any details of the (irrelevant) emotional factors being taken into account, his only option was to rely upon the Scheme Rules which point solely to the facts of financial dependency as the basis upon which the Trustee may form its opinion, and they do not take account of emotional factors or the state of the relationship at the precise moment of death.  They are matters which no one can know with certainty and any comments made are mere speculation with inferences being drawn by family members who stand to benefit financially from the decision. 

39.4. The Trustee incorrectly interpreted the Scheme Rules by taking into account irrelevant factors as to the emotional state of the relationship; it should only have taken into account the facts pertaining to financial dependency.  The Trustee based its decision on irrelevant factors and arrived at a perverse decision.  

· The Scheme Rules are clear that, in cases where there is no dependency because of a physical or mental disability, financial dependency is the only relevant factor in making the decision.  The Trustee should not have taken into account the comments relating to the emotional state of J’s relationship with P as they were irrelevant.  The comments from P’s family members and the edited note written by P to her parents were irrelevant factors which ought to have been ignored by the Trustee.  The comments from P’s family members were not only likely to have been emotionally charged, but the family members also stood to benefit financially from the decision taken.  J was never provided with details of the comments made by P’s family or the contents of her note to her parents, and therefore never had the opportunity to comment or respond with his point of view.  

· The note was edited by P’s parents to such an extent that all that remains is the salutation and sign off, two parts of sentences and a short postscript.  Without the context of the very limited content that is left, the true meaning of the content cannot be ascertained; the blank parts may have said things about J which might change the entire import, but no one, particularly the Trustee, could tell.  Furthermore (and without wishing to cast aspersions), the editing of the note was done by people who stood to benefit financially from the decision which took this into account.  

39.5. The Trustee drew inferences from the Coroner’s Report and did not rely solely on facts.  The Trustee relied upon elements of the Coroner’s Report which are not proven facts.

· The only conclusion in the Coroner’s Report is: “The deceased killed herself”.  The Trustee has wrongly attributed its own inferences and speculation to the Coroner’s Report.  Although the Coroner’s Report includes some of the events of the day, the conclusion (quite rightly) is limited to the fact that the deceased killed herself and the reasons behind that are speculation as no one can know what was in P’s mind at the moment she chose to end her life.

· Statements in the Coroner’s Report regarding the relationship between P and J are circumstantial evidence used to determine whether anyone else had a hand in her death (i.e. whether the death warranted a police investigation into murder or manslaughter).  Department for Justice guidance states: “An inquest is not a trial.  It is a limited inquiry into the facts surrounding a death.  It is not the job of the coroner to blame anyone for the death, as a trial would do.”  The guidance also states: “The inquest is an inquiry to find out who has died, and how, when and where they died, together with the information needed by the registrar of deaths, so that the death can be registered.”

· It is well recognised that, whilst suicide may be triggered by one or more factors, there may be many other aspects and factors in the mind of a suicidal person which will never be known.  It is not within the coroner’s remit to conduct a full investigation into all such factors.

· The 19 November 2004 letter to members of the Advisory Committee states that the Coroner’s Report, and “its confirmation that the member’s suicide was the result of the ending of her relationship with M”, was a key factor in the Trustee’s decision.  The Coroner’s Report is confined to narrating some of the events on the day of P’s death with the intention of establishing whether she had killed herself or whether anyone else had a hand in her death or whether there was any negligence or lack of treatment.  The coroner did not conclude that her death was a result of the ending of her relationship, only that she killed herself; inferences as to the relationship have been drawn by the Trustee and, as the Coroner’s Report itself is limited in scope, there has not been any full examination of the reasons behind P’s decision to kill herself.  

· The letter dated 23 November 2004 from a member of the Advisory Committee expressed doubt as to whether the Trustee would be entitled to take into account any view of the causation of death being attributed to J.  

39.6. It is not an established fact that J’s relationship with P had broken down.  Information relating to the longevity of the relationship was provided by J to substantiate his position regarding their financial interdependence which subsisted at the date of death.  

39.7. It is not agreed that the alleged breakdown in the relationship was “a material (and potentially sole) factor” in P’s death.  There is no evidence to substantiate that claim and it is speculative inference on the Trustee’s part.  Had the relationship broken down, it is not agreed that it is “reasonable for the Trustee Company to conclude that financial interdependency between them concluded at the same time”, as financial interdependency is ascertained by the facts of joint ownership, joint liabilities and joint accounts being in existence at the date of death.

39.8. The circumstances at the date of death which must be considered should, according to the Scheme Rules, be confined to the question of financial dependence/interdependence only and not the emotional state of the relationship.  

· The fact of financial interdependence (which the Trustee is not disputing) should have been the overriding concern.  

· It has not been established as a fact that the relationship had ended and it is not agreed that the ending of an emotional relationship is necessarily simultaneous with the ending of financial interdependence.  That is borne out by the fact that the Scheme Rules allow for payments to be made to ex-spouses who are no longer in an emotional or legal relationship but who can prove financial interdependence.

40. The Trustee opposes all of the complaints brought by J and submits:

40.1. It did not act unfairly, ignore relevant factors or fail to consider relevant factors, and therefore no decision of the Trustee can be considered perverse or irrational.

40.2. The Trustee acted in an appropriate and reasonable manner throughout and its actions do not constitute maladministration.

40.3. There would seem to be no doubt at all that,

· a lump sum became payable on the death of P and the Trustee had an absolute discretion as to how that lump sum was distributed amongst the beneficiaries set out under the Scheme Rules.  The Trustee may take into account an expression of wish form but there is no obligation for it to follow it.  

· A dependant’s pension becomes payable if the Trustee determines that, on P’s death, she had a dependant, and that in the circumstances a pension should be paid to that dependant.

40.4. There is no question that the Trustee’s interpretation of the Scheme Rules is, and always has been, correct, on what benefits became payable to whom, and what steps needed to be taken for them to be approved for payment.

40.5. Both the reasons and some of the more influential relevant evidence upon which the Trustee relied, had been identified to J.   

40.6. The Trustee had informed J on 25 November 2004 of its decision not to grant a dependant’s pension to him, and invited him to provide further information to support his claim; that letter shows that he was given the opportunity to comment on the Trustee’s decision.  Although a decision had been made, it was clearly not final as the Trustee offered J the opportunity to make further representations.   There was no duty on the Trustee to give guidance to J as to what would constitute relevant evidence, nor any duty to advise J to seek independent legal advice on the matter; the Trustee gave him an opportunity to provide all information he considered relevant; this was all that was required. 

40.7. The Trustee is initially under no duty to disclose any details to the complainant regarding the comments from family members which it had taken into account, or indeed any other evidence.  In the letter of 9 December 2004, the Trustee had given a reason for its decision, which was that, while there may previously have been financial interdependence between J and P, the partnership between P and J was no longer one of mutual consent and as a result, at the date of death, the relationship was terminated, together with any dependency.  The Trustee submits it could not have done more to assist J in focussing on what information/representations were relevant. 

40.8. J did supply information as to his and P’s financial interdependency, however this was evidence of a historic relationship between them.        

40.9. There is no general legislative or other legal duty on the Trustee to disclose the reasons for a decision it makes under the Scheme to any affected potential beneficiary, both in relation to the distribution of the lump sum benefits and the payment of a dependant’s pension.  If an explanation is requested by a member, it may be that such a duty arises.  In this case, when an explanation was requested by J, it was provided by the Trustee.

40.10.  Throughout the IDRP and in correspondence with his solicitors, the Trustee gave J the opportunity to provide further comments or representations about his interdependency/relationship with P.

40.11. On the death of a member, the Trustee, as a matter of policy and in accordance with its trust duties, makes necessary enquiries into all relevant factors in the distribution and payment of benefits under the Scheme, including establishing the identity of all potential beneficiaries under the Rules, and establishing the relevant circumstances of the member’s financial dependency with those individuals, including the financial position of each.

40.12. Having obtained that information, the Trustee considers fully all relevant factors, and disregards all irrelevant factors, before reaching a decision regarding the payment or distribution of the benefits.  The matters the Trustee considered relevant in this case were the Scheme Rules, the nomination form completed by P, events or circumstances that may have occurred since she completed the nomination form, the existence and identity of any relatives, dependants and personal representatives of P, the distribution of P’s estate taking into account that no will existed and the reference made in the letters she left prior to her death, the Coroner’s Report, and representations from family members and J.  The Scheme Rules in relation to ex-spouses were of no relevance to P’s situation.  The fact that family members might benefit financially from the Trustee’s decision was taken into account when evaluating all the factors in the distribution of benefits, as was P’s emotional state and the likely cause of suicide, as it provided evidence of the member’s view of the financial interdependence between her and J immediately prior to, and at the point of, her death.  

40.13. In relation to the lump sum benefit, the Trustee initially identified the potential beneficiaries and then considered how the lump sum should be distributed between them by taking into account the factors referred to above.  Only after completing the detailed exercise of amassing the relevant information did the Trustee finally make a decision regarding the distribution of the lump sum.  

40.14. Although P had nominated J in 1996 to receive the lump sum death benefits, the significance of the events during the period running up to, and on the day of, her death, and the finding of the Coroner that the partnership between the two was no longer one of mutual consent, led the Trustee to distribute benefits to persons other than J.  

40.15. None of the factors taken into account by the Trustee can reasonably be considered irrelevant and therefore, though J might not agree with how the Trustee had chosen to exercise its discretion, the decision made by the Trustee, and the basis on which the decision was made, cannot be considered perverse or one that no other trustee could reasonably have arrived at.

40.16. The Trustee properly applied itself to the decision regarding the distribution of the lump sum death benefits and considered, fully, the possibility of exercising its discretion in favour of J.

40.17. In relation to the dependant’s pension, in exercising its discretion, the Trustee, as a matter of policy, makes relevant enquiries to establish the position at the date of a member’s death, including the existence of any cohabitee or potential recipient of a dependant’s pension, and considers the financial interdependency or otherwise of such potential recipients.  

40.18. In this case, the Trustee was aware of J as a potential recipient and considered, at the date of P’s death, whether any financial dependency could be demonstrated.  In making that decision, the Trustee took into account what it determined were all the relevant facts, having completed all reasonable enquiries.  There was evidence of co-ownership of property for many years prior to P’s death, and it would seem that there was financial interdependency between P and J until very recently prior to P’s death.  But it was the position at the date of P’s death that was the issue.  It is J’s assertion that, although his relationship with P had broken down at the date of her death, that fact should be overlooked and his historic relationship with P, prior to its breakdown, should take precedence in the Trustee’s considerations.

40.19. The Coroner, as an independent judicial officer, is under a legal duty to identify the medical cause of death and to enquire about the cause of death if it appears to be unnatural or as a result of violence.  If the death is not due to natural causes, the Coroner seeks to establish who has died, when and where the death occurred, and how the cause of death arose.  A Coroner’s inquest attempts to establish the true facts surrounding an individual’s death.  

40.20. In this instance, the Coroner’s Report, being a sworn statement of fact under a court of law, identified P’s death as having been caused by lethal injection of potassium chloride, and that she had intended to end her life.  The Coroner’s Report attributes P’s suicide to the termination of her relationship with J.  The findings of the Coroner’s Report, as a statement of legal fact sworn under oath, were highly relevant in making its decisions regarding the distribution of lump sum benefits, in establishing financial dependence for the purposes of paying a dependant’s pension, and, in particular, the attitude and state of mind of P.

40.21. The Coroner’s Report was evidence of the state of P’s relationship with J.  A material (and potentially sole) factor in the death of P was the breakdown in her relationship with J.  As such, it was reasonable to conclude, taking into account the information received, that the taking of her own life evidenced P’s termination of her relationship with J and it was therefore reasonable for the Trustee to conclude that financial interdependency between them had ended at the same time.

40.22. The fact that there was no time between the termination of the relationship and the death of P should not undermine the significance of the termination of the historic relationship between P and J.  In essence, P was terminating her dependency on J from that time onwards.  It may have been that P may have resumed her interdependency and/or her emotional partnership with J, but at the time of death, this was not found by the Coroner to be the case.

CONCLUSIONS

41. Rule 11.1 provides for a lump sum death benefit to be held upon a discretionary trust in the event of the death of an active member before normal retirement age.  Rule 24 provides that the Trustee shall have power, at its discretion, to pay or apply the whole or any part of a sum held on discretionary trust to, or for the benefit of, all, or any of, the relatives, dependants, personal representatives or nominated beneficiaries of that deceased individual in such shares and proportions as the Trustee shall in its absolute discretion decide.

42. Rule 11.9(a) provides that where a member was not married at the time of death, the Trustee shall have discretion to pay a pension to a dependant of the deceased member. 
43. Both the distribution of the lump sum death benefits and the decision relating to whether or not a dependant’s pension is payable require the Trustee to exercise its discretion.

44. In exercising a discretionary power, a decision maker must ask itself the correct questions, direct itself correctly in law (adopting in particular a correct construction of the Scheme Rules), take into account all relevant but no irrelevant factors, and reach a decision which is not perverse (in other words, a decision which no other decision maker, faced with the same circumstances, could reasonably come to).  How much weight to give to particular factors is a matter for the Trustee and I can only interfere with the Trustee’s decision if I consider it to be perverse.  Where I conclude that a decision making process was flawed, I do not substitute my own decision but direct that the decision is taken again.  

Lump sum death benefit

45. The first question for me is whether the Trustee exercised its discretion properly in deciding not to distribute any part of the lump sum to J, instead distributing it to P’s parents and sister. 

46. Section 24 of the Rules provides that, in relation to any sum directed to be held on discretionary trust in respect of a deceased member, the Trustee shall have power, at its discretion, to pay or apply the whole or any part of that sum to or for the benefit of all or any of the relatives, dependants, personal representatives or nominated beneficiaries of that deceased individual in such shares and proportions as the Trustee shall in its absolute discretion decide.

47. The Trustee had originally been told by the University that P had died, and that J was her spouse or dependant.  The Trustee, properly, sought more information about P’s circumstances, including whether she had any surviving family.  That information was provided by J.  I am satisfied that the Trustee took adequate steps to establish the class of beneficiaries to be considered in relation to Rule 24. 

48. Having established who – family or otherwise – survived P, the Trustee then needed to check if any or all of those individuals fell within the categories listed in the Scheme Rules.  The sum held on discretionary trust referred to in Rule 11.1 could be paid out, according to Rule 24, to a relative, dependant, personal representative or nominated beneficiary.

49. The recipients of the lump sum therefore needed to fall into one or more of those categories.  P’s parents and sister were not her dependants, personal representatives or nominated beneficiaries.  ‘Relative’, as defined in Rule 24, covers a wide range of relations, including a parent of the deceased, and the child of such parent.  P’s parents and her sister were all therefore within the definition of ‘Relative’ in Rule 24, and as such eligible to receive the whole or part of the lump sum.   

50. I do not need at this point to consider whether J was a ‘dependant’ as defined by the Scheme Rules, because he was a ‘nominated beneficiary’, P having completed a nomination form in his favour, and he was also therefore an eligible recipient of the lump sum

51. Was the discretion in relation to the lump sum properly exercised to exclude J?

52. The Trustee had absolute discretion in this regard. In order to exercise that discretion, information was sought from the prospective beneficiaries: P’s parents and sister were asked to provide details of their financial circumstances and any additional information they thought would assist the Trustee to make its decision.  J does not appear to have been questioned about his income, as P’s parents and sister were, though the Trustee did have some knowledge of his finances, for example from his property ownership and bank statements, and J did not at any stage suggest that he was in financial difficulties.  As to the nomination form, this was only an expression of wish and in no way binding on the Trustee. 

53. The Trustee’s Advisory Committee took the view, in its meeting on 27 October 2004, that P’s relationship with J had ended by the time of her death, that there was indeed a causal link between the ending of the relationship and her death, and that, in those circumstances, the lump sum should go to P’s family.  That view was endorsed by the Pensions Operation Manager on 23 November 2004, on the basis that an unformalised partnership, unlike a marriage, had to be a matter of continuing mutual consent, which no longer existed in this case.  The Trustee Advisory Committee meeting for the IDRP, held on 14 September 2005, focussed on the ending of the relationship.

54. The relationship, both emotional and financial, between P and J was one which the Trustee was entitled to take into account in deciding how to distribute the lump sum. It is perhaps worth observing that, whilst the future of the relationship may, up to the point of P’s death, have been uncertain, it is patently the case that, in taking her life, P brought the relationship to an end and, in expressing her wishes in respect of the division of assets, gave some indication of her contemporaneous wishes. The Trustee was also entitled to take into account the circumstances of the proposed beneficiaries, and to disregard, in the particular circumstances of this case, the nomination form.  In these particularly tragic circumstances, the Trustee had an extraordinarily difficult task in weighing in the balance the various factors and reaching a view on the circumstances at the time of death. I do not consider that, faced with these difficulties, the Trustee’s decision to exclude J from the distribution of the lump sum, is one I could possibly conclude could be said to be perverse, in that it could not reasonably have been reached by others.  
Dependant’s pension
55. Section 11.9(a) of the Scheme Rules provides that, where a member is not married at the time of death, the Trustee has a discretion to pay to a dependant of the deceased member a pension of an amount not exceeding that which would have been payable to a surviving spouse for up to three months following the member’s death.  Thereafter the Trustee  has a discretion to carry on paying to the dependant, for as long as it decides (in its absolute discretion), a pension of an amount not exceeding what would have been payable to a surviving spouse of the member. This is a fairly standard provision, intended primarily to ensure some ongoing financial support for those financially dependent on the deceased at the time of death. 
56. The Trustee needed first to establish whether J was a dependant of P; if he was, then it had a discretion to decide whether or not he should receive a dependant’s pension, and for how long.

57. In its letter of 9 December 2004, explaining the reasons for not granting him a dependant’s pension, the Trustee told J:

“The trustee company was of the opinion that the partnership which existed between you was no longer one of mutual consent and whilst you had provided evidence of the fact that you had shared a home with [P] for many years prior to her death, it is the circumstances at the date of death which must be considered”.    


And on 19 January 2005, the Trustee told him:

“The [advisory] committee was satisfied that your relationship with [P] had ended and that the end of the relationship had de facto ended any mutual dependency.”     

And at the advisory committee meeting on 14 September 2005, the minutes record:

“[A member] said the committee needed to focus on whether the end of the relationship had extinguished the dependency of J.  [The member] also stated that any financial interdependency appeared to be a ‘relic’ of the former relationship and was a matter of timing.  If more time had elapsed prior to P’s death in service then the financial commitments may have been reordered.”  

58. ‘Dependant’ is defined in Rule 24 as a person who was at the time of death either wholly or in part financially dependent on the member, or dependent on the member because of any physical or mental disability.  J was clearly not dependent on P because of any disability; was he financially dependent on her?  It would be true to say that there was, before P’s death a degree of financial interdependence: their finances were connected, with joint ownership of their homes in Scotland and England, a joint bank account and joint liability for certain outgoings.  However, by bringing about the ending of the relationship, P also, in my view, brought to an end any financial interdependency between her and J. The circumstances underlying the interdependency, perhaps most fundamentally the need for two homes, ceased on P’s death.  

59. I have had regard also for what I believe was the intention of those drafting the Rules, namely to provide, with the Dependant’s pension, for those who genuinely depended on the member’s income or care, such as a non earning spouse or a disabled individual for whom the member was a carer, and for whom there was an abrupt cessation of a source of income to which they were accustomed and for which there was an ongoing need.  J was not such a person and in my view does not therefore fall within the spirit of the Rules as drafted. 

60. I do not therefore consider that the Trustee took into account irrelevant factors, or disregarded relevant ones: the question of financial dependency was precisely what it had to consider, and its decision that there was no longer any dependency, within the meaning of the Rules, between J and P, was not one which could be called perverse.     

61. J has also complained that the Trustee did not provide the full reasons for its decisions in a timely manner or give him the opportunity to comment on it.  While the Trustee did not pass on to J every aspect of its decision making, it did tell him the essence of that process, and give him the opportunity to make submissions.  I also find that the Trustee’s decisions were notified to J in a sufficiently timely manner.  The first application for death benefits was effectively made in September 2004; the Trustee’s decision was notified to J on 25 November 2004, but this was within two days of the decision itself, which had been delayed while the Trustee sought additional information.  J then asked the Trustee to reconsider its decision on 19 December 2004; the Trustee’s full response was given on 19 January 2005.  I do not find that a delay of one month was unreasonable given that the Christmas and New Year break would have intervened in this time.  Finally, J appealed under the IDRP on 5 July 2005; the Trustee notified J of its decision on 20 September 2005.  Again, I do not find that this was unreasonable, since the decision was taken at a meeting of the Advisory Committee less than a week earlier. 

62. J’s complaints are not upheld.    

CHARLIE GORDON

Deputy Pensions Ombudsman

18 February 2008
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