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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant:
	Mrs J Armstrong

	Scheme:
	Teachers’ Pensions Scheme (the Scheme)

	Respondent:
	Stockton Riverside College on behalf of Cleveland County Council (now disbanded) (the Employer)


MATTERS FOR DETERMINATION 
1. Mrs Armstrong says that she has not been provided with retrospective membership of the Scheme for the period directed by the Employment Tribunal, namely September 1980 to 1 September 1982 and that, as a result, she has suffered loss of income.  Mrs Armstrong’s complaint has been brought against the Employer only.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS
3. In the Employment Tribunal Judgment (ETJ), it was declared that Mrs Armstrong:

“…is entitled to retrospective membership of the Respondent’s occupational pension scheme as from September 1980 to 1 September 1982...by not later than 17 February 2006 the Respondent will write to the pension fund trustees…requiring the trustees to state the terms on which they will admit the claimant to membership of the scheme between those dates…” 

4. The Employer wrote to Teachers’ Pensions (TP) on 16 February 2006 and said:

“…I enclose a copy of the declaration issued in respect of Mrs Armstrong.  You will see that it covers…two years.  During that period, Mrs Armstrong worked at 50%, following that she became full time permanent until she ended service in 2004…I would be grateful if I could meet with yourself or…your team…The object would be to establish what further information you require, the format in which you require it, and any actions the college must take.  Hopefully that would then leave me in a position to issue offer letters…”

The Employer and TP held discussions and the Employer has stated that those discussions,

“…confirmed that at this period of time Mrs Armstrong was entitled to join the pension scheme but did not take this course of action at the time and therefore this does not present [sic] a sex discrimination claim.”  

5. On the 27 February 2006, the Employer wrote to Mrs Armstrong and said that, despite the ETJ, TP maintain that she was ineligible because, when she was appointed to her position in 1980, she was eligible to join the scheme but “…whatever the reason [for Mrs Armstrong] not joining the scheme, it was not “sex discrimination””.  The Employer did not lodge an appeal or seek a review of the ETJ. 

6. In a letter dated 7 March 2006, the Employer said it had complied fully with the ETJ and maintained that their letter to TP dated 16 February “…discharges all of the College’s obligations as set out in…the Judgment.  There is no further obligation on the College and certainly no liability to provide alternative pension provision…”
7. In a letter of 25 May 2006, TP say that:

“…the employer has confirmed that Mrs Armstrong’s service was ‘non-excluded’ employment and as a result her claim cannot be settled using the Model Settlement process.

However the employer, in support of the Employment Tribunal decision, could approach Teachers’ Pensions … to agree retrospective membership of the scheme.  This would be subject to the payment of both the employer and the employee contribution liability plus compound interest…

…TP would be happy to consider a request from the respondent employer for retrospective admission under the regulations.  It would then be a matter of Mrs Armstrong and her employer paying the contributions appropriate to the period of employment for this to be treated as pensionable.”

8. In consideration of this letter the Employer wrote to Mrs Armstrong on 25 July 2006 and said:
“…The letter from [TP] details action the college could take for retrospective membership.  This has not been part of the college’s policy or strategy in handling retrospective pension claims and not one the college will employ in this case.  The college has fully complied with… [the] judgement [sic] of 3 February 2006 and can take no further action on this matter.” 

9. The Employer maintains that Mrs Armstrong should not be entitled to retrospective membership of the Scheme because she could have joined the Scheme but did not do so. It also confirms that it does not intend to process claims of this sort in the future.

CONCLUSIONS
10. It is not for me to look behind, or assess the merits of, the ETJ. The Employer had the opportunity to contest the substance of Mrs Armstrong’s claim before the Employment Tribunal. That was the time any evidence relevant to Mrs Armstrong’s entitlement to retrospective membership of the Scheme needed to be presented. The Employer did not do this; moreover, it did not appeal against or seek a review of the decision of the Employment Tribunal. As a result, the Employment Tribunal have declared that Mrs Armstrong is entitled to retrospective membership of the Scheme.

11. TP’s letter dated 25 May 2006 demonstrates, in my view, that they, subject to the usual requirements regarding the payment of contributions and interest, are in no way blocking Mrs Armstrong from becoming a retrospective member. It is the Employer that has refused to engage further in the process. Given the fact that the ETJ states that Mrs Armstrong is entitled to retrospective membership of the Scheme, the position taken by the Employer amounts, in my view, to maladministration. The injustice suffered by Mrs Armstrong is that she has not been offered the retrospective membership of the Scheme to which she is entitled.

12. My role is to place an applicant, who has experienced injustice as a result of maladministration, so far as possible back into the position they would have been in if the maladministration had not occurred. Therefore, the Employer needs to engage in a process involving both TP and Mrs Armstrong which results in Mrs Armstrong being offered retrospective membership of the Scheme.

13. It is with that aim in mind that I make my Directions. 

DIRECTION
14.
The Employer shall:

14.1
within 28 days of the date of this Determination, write to TP requesting retrospective admission to the Scheme for Mrs Armstrong and asking them to state the terms of her admittance. Further, provide to TP such information as TP require in order to calculate the employee and employer liability;

14.2
within 21 days of receipt of the information from TP referred to in paragraph 14.1, send Mrs Armstrong a letter:

14.2.1
offering her retrospective membership of the Scheme from September 1980 to 1 September 1982 upon payment of her employee contributions plus interest; and

14.2.2
detailing the employee contributions and interest that Mrs Armstrong must pay in order for her to be  granted retrospective membership of the Scheme; 
14.3
within 28 days of receipt of confirmation from Mrs Armstrong that she wishes to accept the offer of retrospective membership of the Scheme, and contingent upon her paying the relevant employee contributions and interest, pay such sums to the Scheme as stipulated by TP.

CHARLIE GORDON

Deputy Pensions Ombudsman
21 August 2008
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