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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B E Heselwood FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	First Scheme 
	:
	Lloyds TSB Group Pension Scheme No1

	Second Scheme 
	:
	Lloyds Bank Supplementary Pension Scheme (Supplementary Scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Trustee of the Schemes
	:
	Lloyds TSB Pension Trust (No.1) Limited


MATTERS FOR DETERMINATION
1. Mr Heselwood says that the Trustee has taken the value of his policy in the Supplementary Scheme without his authority and incorrectly calculated his Tax Free Cash Sum. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.
3. Rule 3.1(b) of the Rules of the Supplementary Scheme, under the heading of “Constitution and Provision of Benefits”, states that:

“The Principal Employer will on the inclusion of any Employee in the Plan enable the Trustee to effect a Policy to provide such Benefits as it may from time to time decide.  Such Policy shall be held in trust by the Trustee subject to the Trust and the Rules for the provision of benefits which ought under the Plan to be provided for and in respect of the Member.”
4. Rule 3.5(b) of the Supplementary Scheme, under the heading of “Commutation”, states that:

“A Member having entitlement to an immediate pension under the Rules may commute all or part of his pension for a cash sum …”
5. Rule 6A, under the heading of “Choices at Retirement”, of Part III of the Special Rules of the Lloyds TSB Group Pension Scheme No1, states that:
“The maximum lump sum which a Member may choose will usually be;
(i) one-quarter of the value calculated by the Scheme Actuary of the pension payable under the Scheme which has accrued in respect of Service up to 30th June 1974; plus

(ii) 3/80ths of average Pensionable Salary over the last 12 months of Pensionable Service for each complete year of his Pensionable Service (with an additional proportion for each additional complete month) on or after the 1st July 1974.  
The Trustees may allow a Member to choose a larger lump sum with Inland Revenue limits … in which case they will write to tell him.”
MATERIAL FACTS

6. Mr Heselwood took voluntary early retirement with effect from 31 December 2002.  He was a member of the Lloyds TSB Group Pension Scheme No 1, a contracted-out defined benefit scheme, and a member of the Supplementary Scheme, a defined contribution scheme, insured with Abbey Life.
7. An early retirement quotation, headed “Lloyds TSB Group Pension Scheme No.1 Voluntary Early Retirement Quotation”, dated 5 December 2002, showed the following:

“OPTION A - maximum severance payment available together with your pension entitlement.

A severance payment of £209,920 (taxable on any amount above £30,000)

Plus

An immediate pension payable with effect from the day following your retirement:

a) a pension of 
£48,528 p.a.

or

b)
reduced pension of 
£38,137 p.a. and a tax free cash sum of 
£160,416 
OPTION B – increased pension where you chose to take the minimum severance amount.

A severance payment of £0 (taxable on any amount above £30,000)

Plus

An enhanced immediate pension payable with effect from the day following your retirement:

a)
a pension of 
£63,631 p.a.

or

b)  
reduced pension of 
£53,240 p.a. and a tax free cash sum of
£160,416

OPTION C – pension available if you chose to limit the severance sum to £30,000 (maximum severance amount which can be paid tax free).

A severance payment of 
£30,000 (tax free)

Plus

a) a pension of 
£61,472 p.a.

or

b)
reduced pension 
£51,081 p.a. and a tax free cash sum of 
£160,416
You may elect to take a severance sum anywhere between Option A and Option B.  Pensions Department will then calculate the resultant pension.  You may also elect to take a lower tax free cash sum than quoted.

The widow’s/widower’s pension would be £24,264 p.a. irrespective of the pension you elect.

Based on your current Bonus Sacrifice fund value of £53,175.99, we have included additional benefits under both Options A and B above.  These additional benefits will be subject to change depending on the fund value at your retirement date, therefore, accurate figures will be provided at that time.”

8. Mr Heselwood elected a variant of Option C.  He completed an option form on 10 December 2002, which included the following:

“I accept the terms under the option selected in full and final settlement of all claims which I may have against the Bank (whether under Common Law, Statute or otherwise, including but without limitation a claim for unfair dismissal or redundancy payments), and agree that my employment with the Bank will end on 31.12.2002”

9. On 23 December 2002, the Trustee’s Group Pensions Department, again under the heading of “Lloyds TSB Group Pension Scheme No.1”, confirmed his benefits to be received, as follows:

“Severance
£15,000

Pension 
£51,361 per annum (ie £50,281 + £15,000/13.9)

Tax Free Cash Sum £160,416

As you have also elected a Widow’s Survivorship Pension, I can confirm the sum payable on your death would be £28,585.00 (ie £24,264 + £4,321).”
10. In the years that followed Mr Heselwood received statements from Abbey Life showing fund values under the Supplementary Scheme.

11. In 2005, Mr Heselwood made enquiries with Abbey Life about vesting his benefits under the Supplementary Scheme.  On 15 September 2005, he received an Abbey Life Retirement Pack via the Group Pensions Department.  When returning the documents he asked for the calculation used for his Tax Free Cash Sum of £160,416.
12. In a letter to Mr Heselwood, dated 27 September 2005, the Group Pensions Department said: 
“I confirm that following a review of our records, it appears that the monies arising from your Bonus Sacrifice policy with Abbey Life were paid with your retirement benefits when you retired from the above scheme.  As you may recall, you elected to receive a Tax Free Cash Sum of £160,416.00 upon retirement and £53,175.99 of this related to the fund value of the Bonus Sacrifice policy with Abbey Life.

It has transpired that we did not disinvest this policy with Abbey Life when you retired which, would explain why you have continued to receive statements from Abbey Life regarding this policy. …”

13. Abbey Life says it was put on notice of Mr Heselwood’s retirement date but the Supplementary Scheme policy remained active and annual benefit statements were issued until the Trustee completed the necessary requirements to pay out the surrender value, on 15 December 2005.  This was two days after a complaint made by Mr Heselwood under Stage 1 of the Schemes’ Internal Dispute Resolution Procedure (IDRP) had been rejected by the Scheme’s IDRP panel.  The relevant Discharge Form was signed by two directors of the Trustee of the Supplemental Scheme on 13 December 2005 and although Mr Heselwood had added his signature to the form, it was not required.  Payment of £74,914.11 was made to the Trustee, on 21 December 2005.  The panel’s decision was upheld by the Trustee under Stage 2 of IDRP at a meeting held on 5 May 2006. 
14. Mr Heselwood says:

14.1
he had obtained prior agreement that the redundancy terms he was to be offered would both include and exclude the value of the Supplementary Scheme policy;
14.2
the value of his policy under the Supplementary Scheme was not included in Option C of the voluntary early retirement quotation of 5 December 2002;

14.3
he had signed a legally binding contract on 10 December 2002, which had not included the value of the policy;

14.4
he had elected for Option C to allow time for the Supplementary Scheme policy to recoup some of its lost investment value;

14.5
the Trustee’s correspondence referred only to the Lloyds TSB Group Pension Scheme No1;

14.6 
the additional benefits in Options A and B appeared negligible, a fact that he put down to £53,175.99 being unable to buy much of an index linked pension at age 50;
14.7
regular benefit statements were received from Abbey Life, which showed that the Supplementary Scheme policy was not included in Option C;

14.8
the Trustee used Abbey Life documents completed by him to fraudulently encash the policy;

14.9
despite verbal assurances that the policy would not be disinvested until his IDRP had been completed, the Trustee nevertheless disinvested the policy;
14.10
his Tax Free Cash Sum was less than that allowed by the Inland Revenue (now HM Revenue and Customs).
15. The Trustee says:

15.1
the value of the Supplementary Scheme policy was included as part of the Tax Free Cash Sum in Option C; 

15.2
it accepted that the quotation of 5 December 2002 did not state explicitly that Option C also included the Supplementary Scheme benefits but it cannot be reasonably assumed to have excluded so great amount as the policy value of £53,175.99;

15.3
a variant of Option C was elected by Mr Heselwood and he made no mention of deferring the benefits of the Supplementary Scheme;

15.4
the policy was held by the Trustee, for which the timing and disinvestment was a matter for the Trustee; 

15.5
the governing documentation of the two separate Schemes include formulae for the calculation of cash sums; and
15.6
the aggregate of the cash sums (£160,416) was less in than the permitted Inland Revenue overall maximum (£164,872 without taking into account any other pensionable earnings for Mr Heselwood not notified by the Employer) and, therefore, the Rules of the Schemes prevailed.
CONCLUSIONS

16. Option A(a) of the voluntary early retirement quotation of 5 December 2002 shows a combined pension of £48,528 to be provided by the Scheme and the Supplementary Scheme.  Option B(a) includes a severance payment of £209,920 to be used to buy additional pension, giving a total pension of £63,631.  The difference of the pensions in Option A(a) and Option B(a) is £15,103.
17. The conversion rate for the severance payment to £1 of pension can be obtained by dividing the amount of the severance payment by the difference in pension, i.e. £209,920 ÷ £15,103 = £13.90 per £1 of pension.
18. Option C(a) included a limited severance payment of £30,000, which gave a pension of £61,472.  The difference in pension between Option B(a) and Option C(a) is £2,159, which is £30,000 ÷ £13.90.

19. I am, therefore, satisfied from the above that the reduction of the amount of pension in Option C, as compared with the pension in Option B, is accounted for solely by the conversion of the £30,000 severance payment into pension, and not because the value of Mr Heselwood’s policy in the Supplementary Scheme had been excluded from the calculation of Option C.
20. For reasons that are unclear, the 5 December 2002 document referred only to the Supplementary Scheme being included in Option A and B.  
21. Whatever Mr Heselwood might have made of the figures on the 5 December 2002 statement on their own, when he received continuing statements of benefits from Abbey Life, not unreasonably, he concluded that he still had benefits under the Supplementary Scheme.  Whether or not the Trustee ought to have disinvested the Abbey Life policy when Mr Heselwood retired, it ought to have taken steps to prevent him from receiving statements that suggested that benefits were retained.
22. Undoubtedly, the discovery that there was no remaining entitlement under the Supplementary Scheme would have caused him distress and inconvenience in pursuing the matter to get to the truth.
23. Mr Heselwood says that, despite a verbal promise to the contrary, the Trustee encashed the policy before IDRP had been fully completed.  Whether or not that was a misunderstanding on his part, in my view, the Trustee acted correctly in encashing the policy immediately following the Stage 1 IDRP decision in order to rectify the apparent outstanding omission on its part.

24. I do not accept Mr Heselwood’s allegation that the Trustee fraudulently encashed his policy.  His signature was not required on the Discharge Form and the Trustee discharged its obligations to when the payment of the benefits from the Schemes was made to him on his early retirement, which included the value the policy under the Supplemental Scheme, as I have already found above.  There is nothing in the statement on the option form that gave him a contractual entitlement to Supplementary Scheme benefits in addition.
25. Finally, Mr Heselwood has said that he was not provided with a maximum Tax Free Cash Sum.  The cash sum provided by the Trustee was determined by the Rules of the Schemes.  Under the Rule 6A(ii) of the Lloyds TSB Group Pension Scheme No1, the cash sum for Mr Heselwood’s pensionable service after 1 July 1974 was calculated on the basis of a standard formula allowed by the Inland Revenue of 3/80ths for each year of service up to the date of his retirement.  When added to the cash sum provided for his previous pensionable service under Rule 6A(i) and the cash value of the Supplementary Scheme policy, this was less that the overall maximum cash sum that could have been permitted by the Inland Revenue.  However, there is no obligation on the Trustee to provide any more than the cash sum provided under Rules of the Scheme and, thus, Mr Heselwood had no entitlement to a greater sum.   
26. I uphold the complaint to extent that Mr Heselwood has been caused distress and inconvenience.
DIRECTION

27. I direct that, within 28 days of the date of this Determination, the Trustee shall pay to Mr Heselwood £250 as compensation for the non-financial injustice he has suffered.
TONY KING

Pensions Ombudsman

30 January 2008
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