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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Ms E J Morrison FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	NHS Injury Benefits Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Manager
	:
	NHS Business Services Authority (the Authority)


MATTERS FOR DETERMINATION
1. Ms Morrison says that the Authority wrongly refused her application for Permanent Injury Benefits from the Scheme.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

THE REGULATIONS

3. Regulation 3(2) of Part 11 of the National Health Service (Injury Benefits) Regulations 1995 states that:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment ...”

MATERIAL FACTS

4. Ms Morrison says that from about 1999 she developed serious problems as a result of her work as an NHS dentist.  She was awarded ill health early retirement from the NHS Pension Scheme with effect from 10 June 2001 on the grounds that she was permanently incapable of performing her former duties as a dentist due to arthritis in her thumbs.
5. In a letter to Ms Morrison’s General Practitioner, dated 10 June 2002, a Consultant Rheumatologist (who had seen Ms Morrison on 2 May 2002) gave diagnoses of osteoarthritis CMC joints in both thumbs and Raynaud’s phenomenon.   

6. In 2003, Ms Morrison applied for Permanent Injury Benefits from the Scheme.  Her application was considered by the Scheme’s Occupational Health Service provider (Medical Adviser) and declined on 15 January 2004.  The Medical Adviser said:

“It is accepted that Ms Morrison has experienced musculoskeletal symptoms which have impaired her ability to work as a Dentist but the evidence is that she has underlying constitutional or degenerative disease which is the main cause of her long term symptoms.”

7. Ms Morrison disagreed with the Medical Adviser’s opinion.  She said that all tests and examinations had proved negative for any underlying degenerative disease.  Three appeals made by her under the Medical Adviser’s appeal procedures were similarly declined on 16 February 2004, 23 March 2004 and 19 May 2004.
8. A final appeal was made by Ms Morrison to the Authority on 9 March 2006.  She challenged the accuracy of some of the medical evidence on which the previous Medical Adviser’s appeal decisions had been based and said that her claim for Permanent Injury Benefits from the Scheme was made on the grounds that the musculoskeletal problems of her neck, left shoulder and thumb joint were attributable to the stressful working position as a dentist.  In support of her claim, she referred to the following:
8.1 An undated medical report from a Complementary Health Therapist with whom she had weekly massage during the last 18 months she was able to work, who said:
“It is my professional opinion that if Jane Morrison continues in her present employment, i.e. dentistry, the problems in her shoulder, kneck [sic] and thumb muscles and joints will continue to be exacerbated and will cause her ever increasing pain and discomfort and could result in an inability to continue in paid employment.”

8.2
A medical report from a Consultant Rheumatologist dated 19 April 2001, who said all extensive blood tests carried out were negative and:

“all of this is very much against a diagnosis of underlying connective tissue disease.”  
8.3
A medical report from an Osteopath dated 1 December 2003, who had treated Ms Morrison on 11 November 2003 and said:
“The quality of the soft tissue condition accompanied by the levels and extent of the thoracic articular restriction are typical of a condition which is long term and postural in nature.”
8.4
A medical report obtained by Ms Morrison from a Consultant Spinal Orthopaedic Surgeon dated 10 May 2005 who said:

“Opinion and Prognosis
Mrs Morrison suffers from pains in her neck, arms, hands and lower back I believe as a result of a degenerative condition.  Her symptoms deteriorated over a period of approximately 10 years…  She gives a family history of rheumatoid arthritis and apparently she has been investigated for this and the results of this have been negative, although of course this does not exclude other polyarthropathies, although a letter from … consultant rheumatologist, stated that after blood tests the evidence was very much against a diagnosis of underlying connective tissue disease.  Mrs Morrison feels that her work as a dentist is the sole cause of her problem.  My own view is that it is more likely that the dentistry work exacerbated and accelerated the onset of an underlying degenerative condition.  Whilst this does not exclude Mrs Morrison’s theory, particularly as I have not had access to any further investigations, it is my view that this is the most likely scenario.”
8.5
Various scientific research and other articles, in particular, about musculoskeletal disorders in dentists, which included a result of a survey carried out that showed the most frequent cause of premature retirement for dentists was because of musculoskeletal disorders. 
9. In a letter from the Authority dated 27 April 2006, Ms Morrison was informed that her final appeal had been unsuccessful.  The Authority said:
“The Senior Medical Adviser has commented,

Ms Morrison claims to have developed neck, shoulder and thumb pain in 1999-2000 and attributes this to her work as a dentist.  In her original application (16/9/03) Ms Morrison also claimed headaches, Raynauld’s syndrome and pins and needles in her hands.  She stated in her original application that X rays had shown some degeneration in her neck (C6/7and left thumb joint).

Ms Morrison appends evidence that dentists have a high prevalence of musculo-skeletal symptoms and that this is a common cause of premature retirement.  I note the errors that she points out previous medical evidence including from her chiropractor.

The [Consultant Rheumatologist] (5/2/02) confirmed diagnoses of Raynaud’s phenomenon and osteoarthritis of both thumbs.  (These are constitutional degenerative conditions).  There was no evidence of any nerve damage to explain the sensory symptoms in her hands.

There appears to be some confusion about whether there is evidence of degenerative change, or cervical spondylosis in Ms Morrison’s neck.  (These terms are synonymous).  X ray of the neck (19/9/00) showed no abnormality.  Ms Morrison herself claimed to have 6/7 cervical degenerative change in her application and presumably told this [to the Consultant Spinal Orthopaedic Surgeon] as he alludes to it in his (10/5/05) report based on consultation with her.  It is also stated in Ms Morrison’s application for Ill Health Retirement (completed by her GP – 6.10.02) although the latter is probably an error as it refers to an X ray in 2000.  I can find no copy of an X ray report confirming this and in her appeal letter she asserts she has “no underlying degenerative disease”.  I will presume there is no confirmed evidence of degenerative disease in the neck.

Degenerative change in the neck is a feature of ageing and would be expected on X ray in 60% of the population in their 50s, and 90% in their 60s.  There is no correlation between the X ray changes and neck pain or related symptoms.  Whether or not degenerative change has yet shown up on Ms Morrison’s X rays is not a crucial issue in this case.  There will be a degenerative process occurring in her neck as in everyone’s.  A degenerative origin for her neck pain is a reasonable explanation for Ms Morrison’s symptoms, and this is favoured by her orthopaedic surgeon.  If there is another biomedical cause it is not apparent in the evidence available.
There is a risk in dentistry that adverse constrained posture can cause musculo-skeletal symptoms.  Ms Morrison’s spinal surgeon concluded that this could exacerbate or accelerate an underlying degenerative condition, which he thought the most likely explanation for her various musculo-skeletal symptoms.  There is however no evidence that permanent injury to the neck, or degenerative change, is actually caused by dentistry.  It is accepted that Ms Morrison has a host of symptoms, which she found were exacerbated by her work as a dentist.  On the balance of probability postural factors in her work as a dentist exacerbated these symptoms, which probably had a degenerative origin.  This led to her Ill Health Retirement.  There is no evidence Ms Morrison’s conditions were wholly or mainly caused by her work and therefore I recommend rejection of her appeal.”

10. Ms Morrison says:
10.1
Raynaud’s syndrome is not necessarily a degenerative condition and can be brought about by sustained use of high-frequency vibration instruments, such as dental turbine drills;
10.2
as her symptoms have improved dramatically since giving up dentistry, she believes that they were caused by her work as a dentist using high speed drills;

10.3
when the neck x-ray was taken in 2000, she was aged 47 and there was no abnormality or signs of degenerative disease;

10.4
the Consultant Spinal Orthopaedic Surgeon cites an underlying degenerative condition as a possible cause, but this is merely his speculative opinion, which is contradicted by the negative results of multiple tests and the consequential statement from the Consultant Rheumatologist that “all of this is very much against a diagnosis of underlying connective tissue disease.”  

10.4
both the Consultant Rheumatologist and her General Practitioner have attributed her problems to a “mechanical” cause, such as that of a postural nature of her work position;

10.5
there is no evidence to prove any underlying degenerative origin to her incapacity; and

10.6
on the contrary, there is positive evidence to indicate that her incapacity is mainly attributable to her work as an NHS Dentist.

11. Mrs Morrison further says

11.1 Osteoarthritis is a degenerative condition that occurs in the majority of people with increasing age but it cannot be the case that they all suffer from an underlying disease, unless one classes growing old as a degenerative disease;
11.2 dentistry may not have been the cause of osteoarthritis but it is a cause of the acceleration of the normal arthritic process and the early-onset in her thumb joints was, therefore,  mainly attributable to overuse due to her work;
11.3 the Senior Medical Adviser’s opinion ignores the negative medical tests and the views of her treating medical specialists, without any corroborating evidence;
11.4 as there has been no conclusive scientific papers to show definitive evidence of dentistry of causing musculoskeletal disorders and so no medical professional can state “cause”, only “association”;

11.5 consequently, the Authority sets a criteria that is impossible to achieve using its interpretation of “attributable”; and

11.6 she should be given the benefit of doubt.  
CONCLUSIONS
12. Regulation 3(2) of the Scheme applies where an injury sustained or a disease contracted is wholly or mainly attributable to NHS employment.  Determining whether this is so is a question of fact for the Authority.  In reaching the decision, the Authority must take into account all relevant but no irrelevant factors.  It is not for me agree or disagree with the medical opinions formed by the medical professionals; I may only consider whether the final decision reached by the Authority was properly made and was not perverse, i.e. make a decision to which no reasonable decision maker faced with the same evidence would come.
13. There seems to be no dispute within the medical profession that the working posture of dentists is likely to cause exacerbation of musculoskeletal disorders.  This is fully supported by the various scientific research papers and other articles Ms Morrison has provided.  It is also apparent that such disorders account for a common cause of premature retirement in dentists.  However, none of the material supplies any support that musculoskeletal disorders can actually be caused by dentistry.
14. Regulation 3(2) requires Ms Morrison’s medical condition to have been caused by her occupation; it does not provide for the exacerbation of her medical condition, even if that exacerbation was mainly attributable to her occupation.  The treating medical professionals were unable to say that dentistry had in fact caused her medical condition and without any conclusive evidence being available to the contrary, the Medical Adviser had, in my view, no option other than to find that dentistry probably had not been the cause.  I do not accept Ms Morrison’s assertion that the Medical Adviser should have given her the benefit of any doubt about a contentious medical issue that has yet to be resolved by the medical profession. 
15. Osteoarthritis is a degenerative disease and the Medical Adviser was of the opinion that Ms Morrison’s musculoskeletal symptoms were probably due to a degenerative origin.  This was also expressed to be most likely by the Consultant Spinal Orthopaedic Surgeon.  For the purposes of measuring wholly or mainly attributable, the Authority rightly uses the civil standard of proof (the balance of probabilities) to assess whether the cause of an illness or injury is attributable to a person’s work.  
16. Whilst I fully appreciate Ms Morrison’s point of view that no degenerative cause has been identified to explain her musculoskeletal disorders, the Authority was entitled to rely on the medical opinion of the Medical Adviser and I see no justifiable grounds for me to disagree with its decision not to award her Permanent Injury Benefits from the Scheme.
17. I do not uphold the complaint.
TONY KING

Pensions Ombudsman

19 March 2008
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