R00416


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R Tyrer

	Scheme
	:
	The Teachers' Pension Scheme (TPS)

	Respondents
	:
	Teachers’ Pensions (Capita Hartshead)
Department for Education and Skills (DfES)


MATTERS FOR DETERMINATION 

1. Mr Tyrer says that he was not properly advised about the effect re-employment would have on his ill health pension. Teachers’ Pensions are currently seeking to recover the sum of £11,325.03, which they say has been overpaid to him as a consequence of his re-employment. Mr Tyrer considers that Teachers’ Pensions and the DfES have acted poorly towards him and were unreasonable in their approach to recovery of the overpayment.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
Relevant Regulations

3. Please see Appendix 1.

Background

4. Mr Tyrer was granted ill-health early retirement on 1 May 1993. On 10 April 2002, Mr Tyrer accepted a temporary teaching post with Shropshire County Council.
5. On 7 July 2003, Teachers’ Pensions wrote to Mr Tyrer saying that they had been informed by Shropshire County Council (Shropshire) that he had been employed in a full time teaching capacity from 10 April 2002 to 31 August 2002. They went on to say that, as Mr Tyrer’s benefits had been awarded on the grounds that he was too ill to teach full time, his entitlement to an ill health pension ceased from the commencement of his appointment. Teachers’ Pensions said that their Pensioner Service Team would be advised to stop his pension with effect from 10 April 2002 and would contact Mr Tyrer with regard to the overpayment that had occurred. They also explained that:

“For information if an ill health pension is stopped it will not be restored until

(a)
you reach age 60 or,

(b)
you suffer a further breakdown in health for which ill health benefits are again awarded or,

(c)
an employer awards you premature retirement benefits or,
(d)
you qualify to take actuarially reduced benefits between age 55 and under age 60.”
6. Teachers’ Pensions said:

“I realise this will be disappointing to you, but as mentioned previously, your ill health benefits were granted on the basis that you were too ill to teach full time.”

They went on to explain that Mr Tyrer could write to their Customer Services Manager if he disagreed with their decision.

7. The DfES have explained that, for a pension to become payable again under Regulation E13(3) because of renewed incapacity, the member is required to make an application. They have explained that decisions to cease pensions under Regulation E13 are not subsequently reviewed.

8. Teachers’ Pensions wrote to Mr Tyrer again, on 9 July 2003, saying that the gross overpayment of his pension amounted to £12,558.89. They said that they had contacted the Inland Revenue (now HMRC) and were awaiting their reply as to how much, if any, income tax should be deducted from this figure. Teachers’ Pensions went on to say that they were obliged to seek recovery of any monies incorrectly paid out of public funds and that they would contact Mr Tyrer again to arrange repayment. They said that, from 1 April 2000, all categories of employment which come under the TPS may affect a teacher’s pension, if the member commenced such employment on or after 1 April 2000. Teachers’ Pensions said that Mr Tyrer might be interested to know that he could elect to have his employment treated as pensionable and referred him to leaflet 192 (see Appendix 2).

9. Teachers’ Pensions sent Mr Tyrer an invoice for £11,325.03, on 4 August 2003, and asked him to contact them for any further assistance. Mr Tyrer responded, on 8 August 2003, asking what practical arrangements Teachers’ Pensions had for repayment and what legislation they were acting under. In their response, dated 29 August 2003, Teachers’ Pensions said they could offer a repayment scheme consisting of 12 monthly payments (one at £943.78 and eleven at £943.75). They went on to say that the Regulations did not allow for a debt to accrue and, where a debt was discovered, it should be paid in full. Teachers’ Pensions explained that government accountancy procedures did provide for discretion to recover over a period in excess of 12 months in cases of severe hardship. They said that it was the debtor’s responsibility to provide evidence that a single repayment would cause severe hardship and that this would be referred to the DfES for consideration. Mr Tyrer was told that the evidence required consisted of a detailed breakdown of his monthly income and expenditure, together with copies of bank statements.
10. On 16 October 2003, Teachers’ Pensions sent Mr Tyrer a reminder that the overpayment was still outstanding. They said that no further reminders would be sent and that failure to respond within 14 days would result in Mr Tyrer’s case being referred to their legal advisers.
11. Mr Tyrer wrote to the Customer Services Manager at Teachers’ Pensions on 19 October 2003. He said that his pension had been stopped without warning on 7 July 2003 and he had yet to receive an explanation, despite twice asking for one.

12. Teachers’ Pensions responded on 28 October 2003. They reiterated the statement that Mr Tyrer’s benefits had been awarded on the grounds that he was deemed unfit to teach full time for the foreseeable future and that a return to full time employment would result in the immediate revocation of his entitlement. Teachers’ Pensions said that the TPS was a statutory scheme and that they were bound by the Regulations. They went on to say that Regulation E13(2) (see Appendix 1) stated that a pension ceased to be payable when a person ceased to be incapacitated. Teachers’ Pensions said:
“Incapacity is determined by being unfit for teaching. As you returned to a full time post, and your employer had a duty to ensure you were fit to undertake the post, you cannot be regarded as still being unfit for teaching.”

13. Following further correspondence from Mr Tyrer, Teachers’ Pensions wrote to him, on 18 November 2003, saying that they had considered his appeal against their decision to stop his pension. They again referred to Regulation E13(2) and said that, since Mr Tyrer had returned to a full time teaching post on 10 April 2002, his ill health pension should cease from that date. Mr Tyrer was told that, if he still disagreed with the decision, he had recourse to the Internal Dispute Resolution (IDR) procedure.

14. In response to Mr Tyrer’s request for details of any code of practice which existed for dealing with customers, the DfES wrote to him, on 19 November 2003:
“TP are the contracted administrators of the Teachers’ Pension Scheme and they do this on behalf of the Department. They are expected to work in accordance with the regulations which govern the pension scheme, and there are agreed performance measures in place which we require them to adhere to. However, the Department does not have the authority to dictate their actual procedures and practices.
Assuming TP do have a code of practice or customer charter, I would expect this to apply to all contact with their customers and not differentiate between different subject matter.”

15. Mr Tyrer approached TPAS, who advised him to appeal. In response to his subsequent appeal, the DfES wrote to him on 17 May 2004. They said that they had reviewed his papers and could confirm that Teachers’ Pensions’ decision was correct. The DfES sent Mr Tyrer a copy of the April 1993 version of leaflet 192, which they said would have been sent to him at the time of his retirement. They referred to section 5.1 (see Appendix 2, paragraph 1) and said that it clearly stated that returning to full time teaching would result in the cessation of pension. The DfES said that Shropshire had confirmed that Mr Tyrer had been employed on a full time basis between 10 April and 31 August 2002 and that their Occupational Health Physician was of the opinion that he was medically fit for this.
16. In a subsequent letter, Teachers’ Pensions explained that they had been unable to stop Mr Tyrer’s pension until Shropshire Local Education Authority had confirmed that he had been employed on a full time basis, which they had done on 1 July 2003. They said that Mr Tyrer had not paid pension contributions and they had arranged for the outstanding amount to be deducted from the retirement lump sum which would be payable from Mr Tyrer’s 60th birthday. Teachers’ Pensions sent Mr Tyrer a copy of the employment details supplied by Shropshire. The schedule indicated that Mr Tyrer had worked for 144 days in a full-time capacity.
17. In response to a request from Mr Tyrer, the DfES sent him a copy of Shropshire’s letter of 1 July 2003. Shropshire had said:

“I have checked the Authority’s records and can confirm that the above named teacher was employed on a full-time teaching basis during the period 10 April 2002 to 31 August 2002.

I cannot comment on whether the school who appointed Mr Tyrer were aware that he had previously taken retirement on the grounds of ill-health. It appears that on receipt of notification of his appointment, this was not picked up by the Authority.

Mr Tyrer’s file confirms that with regard to the issue of his medical fitness, the Authority’s Occupational Health Physician was of the opinion that Mr Tyrer was medically fit to take up the full-time post to which he was appointed. I do not know whether the fact that this was only a temporary post for one term had a bearing on this assessment.

…

It does appear that in addition to the above post held Mr Tyrer does on occasion do part-time supply teaching.”

18. Mr Tyrer wrote, on 1 July 2004, to the DfES suggesting that there were uncertainties within Shropshire’s letter which should have been checked by Teachers’ Pensions and he questioned the propriety of their use of this information. Mr Tyrer said that he had had no medical examination by Shropshire and suggested that the cessation of his pension should have involved a medical examination, which would have been open to a second opinion. He said that, since his retirement, he had not, at any time, been sufficiently fit to resume his teaching career and that, had he known, he would have challenged the decision to cease his pension as he was now doing. Mr Tyrer argued that a decision made on the basis of information to which he was not party could not be tenable nor could information framed for one purpose rightly be used for another.
19. In their response, dated 16 July 2004, the DfES said that neither they nor Teachers’ Pensions were employers of teachers and were not involved in the recruitment process. They said that employers were expected to ensure that an individual was fit to teach but they were not prescriptive about how this was done. The DfES went on to say that re-employment in full time teaching automatically resulted in the cessation of pension, regardless of the nature of the post, i.e. regardless of whether it was temporary or permanent or the salary paid. They said that the over-riding factor was that it was full time teaching and that the individual must have been considered fit to do it. The DfES went on to say that retiring teachers were informed of the implications of re-employment and it was reasonable for the Department and Teachers’ Pensions to assume that they took up the post knowing the consequences.

20. Teachers’ Pensions wrote to Mr Tyrer on 14 October 2004, advising him that DfES had not had a response to their previous correspondence and requesting his repayment proposals. In response, Mr Tyrer said that he had contacted TPAS, as advised by the DfES, and had no further information for Teachers’ Pensions at that time.
21. Teachers’ Pensions wrote to Mr Tyrer on 7 September 2005 asking what the position was with regard to TPAS. Mr Tyrer wrote to TPAS on 5 October 2005, enclosing a copy of the Regulations. TPAS responded, on 18 October 2005, suggesting that Mr Tyrer arrange to repay the overpayment in instalments. He wrote to them on 29 November 2005 disagreeing with their view.
22. Teachers’ Pensions wrote to Mr Tyrer on 1 December 2005, reminding him that the amount was still outstanding. They said that, when he had applied for retirement benefits, he had ticked a box confirming that, in the event of a change to his circumstances, any overpayment would be repaid. Teachers’ Pensions said that, unless they received a cheque for the full amount within 14 days, they would refer his case to the DfES, who had an obligation to recover the money and would, if necessary, pursue the matter through the courts. In response, Mr Tyrer said that he had set out the issues as he saw them but that Teachers’ Pensions had not been willing to address them. He said that, at no time, had he been fit to take up his teaching career and that his entitlement to a pension should stand. Mr Tyrer said that he had made a mistake in working for Shropshire and had not been forewarned of the consequences. He said that it was unacceptable that Teachers’ Pensions had made no attempt to discuss the matter with him. Mr Tyrer said that he would accept that his pension should be stopped for the period 10 April to 31 August 2002.
23. In response, Teachers’ Pensions said that the amount had been outstanding for some time and that Mr Tyrer’s case had been reviewed. They said that they were obliged to recover the overpayment and that they would do so by a set off exercise under instruction from the DfES. The set off schedule provided for the recovery of the overpayment by deduction of £566.25 per month for a period of 20 months. Mr Tyrer wrote to Teachers’ Pensions saying that this would leave him with just £50 a week. He asked if he could pay £226.50 over 50 months.
24. Teachers’ Pensions said that, for an extension to the repayment period to be considered, it was necessary for Mr Tyrer to provide evidence that such an agreement would be compatible with the concept of hardship. They enclosed a means questionnaire, which they asked him to complete and return, together with supporting documentary evidence, e.g. bank statements and utility bills.

25. Mr Tyrer’s union wrote to the DfES, on 20 March 2006, making the following points:

25.1. Mr Tyrer has suffered from tachycardia since 1965 and bouts of depression since adolescence.

25.2. His health had been reasonably stable until Teachers’ Pensions had first contacted him regarding the overpayment. Since then his depression had been further exacerbated.

25.3. It was accepted that he took up a term’s full-time employment between April and August 2002. Teachers’ Pensions had not been informed of this until over a year later and as a result he now owed £11,325.

25.4. Up to April 2002, he had been working as an irregular supply teacher as he was allowed to do under the Regulations at that time. He had taken the temporary full-time post on a trial/therapeutic basis to see if his health had improved sufficiently for him to carry out full-time teaching.
25.5. He did not understand, and it had not been explained to him by his employer, that full-time re-employment, even for a short period, would lead to the cessation of his pension.

25.6. He did not have a medical examination prior to commencing the post.

25.7. Shortly after he commenced the post, he realised he would not be able to cope with the demands and responsibilities of a full-time post. He was forced to seek treatment from his GP.

25.8. Teachers’ Pensions first contacted him about the overpayment in July 2003 but have been chasing him for the sum of £11,325.03 since August 2003. He did not have that amount of money.

25.9. He has been informed that the money will be recovered by an offset of £566.25 per month. He had offered £266.50 per month but even this would cause him severe financial hardship. He was over 60 and a pensioner. His only income was his pension and any supply work he was able to obtain. His wife was also retired and now re-employed.

25.10. They attached a schedule of Mr Tyrer’s incomings and outgoings and added that these did not include the cost of running two cars, which were necessary because he lived in a rural area and he and his wife needed a car to get to work, or the cost of food and social activities. Mr Tyrer had a mortgage and a son at university.
25.11. His health was not good and the stress of the past three years, caused by the withdrawal of his pension, the correspondence with Teachers’ Pensions and the DfES and the prospect of having to repay the overpayment, had had a detrimental effect on his health.

25.12. Mrs Tyrer was worried that her husband’s health would fail altogether and he would be unable to work at all. She had offered to use part of her retirement lump sum (£3,000) in full and final settlement of her husband’s debt.

25.13. They enclosed a letter from Mr Tyrer’s GP, dated 27 February 2006, in which he said:

“As the medical practitioner involved in the care of the above named patient I can confirm that he is suffering from two medical conditions which will affect his long term employment prospects.

The first is Ischaemic Heart Disease with hypertension for which he is on high dose treatment and which is currently well maintained but causes him symptoms still. The second condition is a depressive illness for which he receives regular counselling and treatment and which significantly reduces any prospects of long term employment capabilities.

It is my opinion that he is at or coming to the point where employment is detrimental to his health in a stressful profession such as teaching and I trust that this may be taken into consideration.”

26. The DfES said that they would be willing to accept Mrs Tyrer’s offer of £3,000 as a part payment of the outstanding sum but could not accept it as a full and final settlement. With regard to the request to extend the period of repayment, DfES said that they were prepared to accept this in principle, but asked that Mr Tyrer complete a means questionnaire in order to demonstrate severe hardship. In a subsequent telephone conversation with Mr Tyrer’s union representative, DfES referred to the form he had completed at the time of his retirement, which stated that the pension would stop if he returned to full time employment.

27. The form to which DfES were referring is Form 18 PEN (OPS 3), which Mr Tyrer signed in October 1992. Section 7 covers future employment and states:
“Subsequent full time teaching employment could result in the cessation of your pension. If you are fit to return to teaching, payment of pension will not re-commence until you again become incapacitated or you reach age 60 …
Further information on the effect of re-employment on pension is given in the Notes. Before you consider becoming re-employed you are advised to obtain Leaflet 192 Pen from the Agency.”

28. Mr Tyrer signed a declaration at the end of Part A of the form, which stated:

“I understand that in the event of change in pension entitlement … any resultant over-issue of superannuation benefits will have to be refunded.

…

I will inform the Agency and the Paymaster General’s Office (TP) if I begin employment in education at any time during my retirement.”

29. The DfES have confirmed that, once a member has undertaken further pensionable employment, which means that their incapacity ceased, a further application would be required to establish “renewed incapacity”. This is likely to involve current medical evidence to establish incapacity and, therefore, they do not have retrospective applications as such. The DfES have explained that the key to establishing a date for the payment of a pension, once more than six months have elapsed from the date of leaving pensionable employment, is the actual date of the medical report used to establish incapacity, not the date they receive the report. The pension can be backdated to six months before the date of the medical report.

SUBMISSIONS
On behalf of Mr Tyrer

30. Mr Tyrer and his union representative have made the following points:
30.1. Teachers’ Pensions and the DfES failed to ensure that he had been properly advised as to the consequences of accepting the post.

30.2. They were brutal in their treatment of someone in poor health, causing him further ill health. They had had no contact with him for over 10 years and had not checked that he understood how his pension operated. They did not check the facts of his case nor did they tell him which legislation they were acting under. Their decision was abrupt and perfunctory. Their decision was made 15 months after the event causing overwhelming and avoidable debt. They offered no advice or support on how to deal with the situation.
30.3. If he had understood that working full time for part of the year was not acceptable, he would not have done so. Because the post was temporary and only for a short period, it did not occur to him that it might be unacceptable.
30.4. He had been asked to fill a short term vacancy. He saw this as temporary employment over a short term, as a proportion of the available work over the long term. He was not made aware that a return to work on this basis would affect his pension. He had been working on a casual supply basis since shortly after his retirement.

30.5. He did not undergo a medical examination prior to taking up the post, even though Shropshire say that their occupational health physician was of the opinion that he was fit to take the post.

30.6. Pension contributions were not deducted from his salary. Therefore, Shropshire did not believe that the post was full-time because contributions are automatically deducted where someone is full-time.

30.7. By the time Teachers’ Pensions notified him of the overpayment, he had continued working in only a limited way, making no savings and spending no more than usual. He had not accrued any assets. Thus, stopping his pension abruptly was a severe financial and emotional blow. He had had to take out a bank loan and rely on the generosity of his parents and friends until his pension recommenced at age 60 (in June 2004).

30.8. His health and earning capacity were in no better shape because most of his pension was being taken in repayments and would continue to be taken until October 2007.

30.9. Mr Tyrer maintains that he cannot recall receiving Leaflet 192. Neither the DfES nor Teachers’ Pensions have produced any proof that this leaflet was in fact sent to him.

Teachers’ Pensions

31. Teachers’ Pensions submit:

31.1. Mr Tyrer was granted ill health benefits, on 1 May 1993, on the grounds that he was unfit for teaching for the foreseeable future. Teachers whose ill health pensions became payable before 1 April 1997 may undertake limited part time teaching without their entitlement to an ill health pension being called into question. However, this does not apply to full time appointments. Shropshire County Council confirmed that Mr Tyrer was medically fit to take up the full time post to which he was appointed. He could not, therefore, be regarded as incapacitated from the date of his appointment.

31.2. Mr Tyrer was sent a copy of leaflet 192 when he retired. This leaflet provides information about re-employment after retirement. Section 5.1 explains that a return to a full time post will result in the immediate cessation of an ill health pension. Section 6.3 explains what will happen if a pensioner does not notify them of his re-employment. Paragraph 2.4 covers supply work, and confirms that a return to supply teaching after retirement will be treated in the same way as a return to other teaching. Paragraph 6.1 warns that an ill health pensioner should inform Teachers’ Pensions of any re-employment because of the possible effect on his benefits.
31.3. They do not, therefore, accept that he was given inadequate information about the consequences of returning to work.

31.4. Mr Tyrer did not notify them about his return to work. He was not entitled to his ill health pension from the start of his full time re-employment. They had no option but to stop his pension to prevent any further overpayment.

31.5. They tried to get an agreement from Mr Tyrer on the recovery of the overpayment. Several reminders were sent but there was no progress. They were obliged to begin deducting the overpayment from his pension with effect from 3 March 2006, at the rate of £556.25 per month for 20 months.

31.6. Mr Tyrer was informed that an extension to the payment period would be considered if he completed a means questionnaire. He has not done so.

31.7. Mr Tyrer’s full time re-employment from 10 April to 31 August 2002 (144 days) has been taken into account in his revised benefits, which were payable from his 60th birthday in 2004.

DfES

32. The DfES submit:

32.1. They have sympathy for Mr Tyrer’s circumstances but the regulations surrounding his case are clear cut and there can be no question that the correct actions have been carried out by Teachers’ Pensions.

32.2. Paragraph 6(4) of The Education (Teachers’ Qualifications and Health Standards) (England) Regulations 1999 states that a person who is in receipt of an ill health retirement pension shall not be regarded as having the health or mental and physical capacity to be engaged to provide his services as a teacher at a school, save that a person whose entitlement to such pension took effect before 1 April 1997 may be engaged to serve part time. Paragraph 5 goes on to say that nothing in paragraph 4 prevents the engagement of a person who has ceased to be incapacitated and whose retirement pension for that reason has ceased to be payable.
32.3. Employers should be aware of these provisions from Section D of the Departmental Circular 4/99 entitled “Physical and Mental Fitness to Teach of Teachers and of Entrants to Initial Teacher Training”.

32.4. Mr Tyrer’s employment cannot now be undone and Shropshire County Council confirmed that their Occupational Health Physician was of the opinion that Mr Tyrer was medically fit to take up the full time post to which he was appointed. The inevitable consequence was that, under E13(2), his ill health benefit should not have continued to be paid and an overpayment occurred.

32.5. It is their understanding that both Teachers’ Pensions and the Department have tried to be as helpful as possible in finding repayment terms which Mr Tyrer could afford.

CONCLUSIONS

33. Regulation E13(2) in both the 1988 and 1997 Regulations provides that an individual’s ill health retirement pension shall cease on his “ceasing to be incapacitated”. “Incapacitated” was defined in the 1988 Regulations as being “incapable by reason of infirmity of mind or body of serving efficiently as [a teacher]”. This definition was slightly amended for the 1997 Regulations to include references to permanence and medical treatment. However, essentially, the 1988 and 1997 Regulations say the same thing; an ill health pension remains payable while the individual satisfies the conditions for the payment of that pension. By returning to full-time employment, albeit on a temporary basis, Mr Tyrer ceased to satisfy the conditions for the payment of an ill health pension.
34. Mr Tyrer has argued that he would not have taken the post in question, had he realised that to do so would result in the cessation of his pension. He is of the opinion that he should have received more advice on re-employment. Both Teachers’ Pensions and the DfES have referred to Leaflet 192. Paragraph 5.1, of the 1993 version, clearly states that an ill health pension will cease on return to full-time employment. I acknowledge that Mr Tyrer does not recall having received this leaflet. However, his application form for an ill health pension made reference to Leaflet 192 and, if it was not sent to him at the time, Mr Tyrer had at least been alerted to its existence. I am satisfied that Teachers’ Pensions and the DfES had taken appropriate steps to notify Mr Tyrer of the consequences of re-employment.

35. I am not persuaded that it is unreasonable to expect individuals in Mr Tyrer’s circumstances to take steps to satisfy themselves as to the consequences of their own actions. Provided that is that the necessary information is readily available to them, as it was in this case. Mr Tyrer made certain assumptions about the post he took up in April 2002; mainly, that it would not be considered a full-time post because it was only for a short period. Unfortunately, those assumptions proved not to be valid. I am not persuaded that this was a result of any failure on the part of Teachers’ Pensions or the DfES.
36. It is unfortunate that Teachers’ Pensions were not informed that Mr Tyrer had taken up full-time employment until well after the event; thereby allowing his pension to be overpaid to the extent it was. Teachers’ Pensions could only act on information provided for them. It was Mr Tyrer’s employer who eventually notified Teachers’ Pensions that he had taken up full-time employment for a period. It is unfortunate that they did not do so at an earlier date. However, Mr Tyrer signed a declaration in 1992 agreeing to inform the appropriate authorities if he began employment in education at any time during his retirement. Had he done so, it is likely that his pension would not have been overpaid to the extent it was.
37. Mr Tyrer has suggested that he should have been subject to a medical examination before his pension ceased. Teachers’ Pensions work on the assumption that, since an employer must be satisfied that a teacher is fit before appointing him, the fact of re-employment in a full-time position is sufficient to trigger Regulation E13. I am not persuaded that this is an unreasonable assumption to make. Nor am I persuaded by Mr Tyrer’s argument that information gathered for one purpose (employment) should not be used for another (cessation of pension). Mr Tyrer’s concern appears to be that, by acting on the notification from his employer as to the status of his post, Teachers’ Pensions denied him an opportunity to appeal. This is clearly not the case since they advised him of the steps he could take in order to appeal; steps he subsequently took.
38. Mr Tyrer has also complained about the way he has been treated by Teachers’ Pensions and the DfES. He describes their actions as “brutal”.

39. Teachers’ Pensions notified Mr Tyrer that his pension would cease as soon as they had been made aware of his full-time employment; thereby avoiding further overpayment. There is no easy way to tell someone that their pension has to cease or that they have incurred a debt. I do not find that the approach taken by Teachers’ Pensions was “brutal”; albeit that it came as a shock to Mr Tyrer. Both they and the DfES have been open to negotiation as to the recovery of the debt, which, I note, has not attracted any interest.
40. Mr Tyrer has suggested that Teachers’ Pensions and the DfES have failed to discuss the matter with him and failed to advise him of ways to cope with the debt. It seems to me that Mr Tyrer is expecting Teachers’ Pensions and/or the DfES to take a more proactive role than is reasonably required of them. He has been given ample opportunity to appeal against the decision to cease his pension and to negotiate the terms of repayment of the overpayment. Whenever Mr Tyrer has put forward a suggestion, Teachers’ Pensions and/or the DfES have responded positively. They have simply asked that he provide them with certain details of his finances in order to reach a decision. I do not find this to be unreasonable on their part.

41. Teachers’ Pensions (at the request of the DfES) did not take steps to recover the overpayment until some 2½ years after they had notified Mr Tyrer of the situation. In the interim, Mr Tyrer had been given ample opportunity to reach an agreement as to the repayment terms but chose not to. Even at this stage, the DfES were quite prepared to consider extending the period over which recovery took place, but Mr Tyrer has not provided them with the information they require in order to consider this properly.
42. I sympathise with Mr Tyrer but he had agreed to notify the authorities if he became re-employed and to repay any overpayment. The situation he found himself in arose from assumptions he made at the time of taking up the teaching post with Shropshire. I do not uphold his complaint.
43. Mr Tyrer has been at pains to point out that he has never recovered enough to teach on a full time basis. However, the fact remains that he was accepted for a full time post and, at that point, his eligibility for his existing incapacity pension came to an end. Teachers’ Pensions had mentioned the possibility of a further incapacity pension in their July 2003 letter and paragraph 5.3 of Leaflet 192 provided more detail. It would, however, have been necessary for Mr Tyrer to apply for a further pension (as indicated in Leaflet 192). I appreciate that Mr Tyrer takes the view that his condition has never improved and this may be why he did not explore the possibility of reapplying for an incapacity pension. I am satisfied, however, that Teachers’ Pensions had taken appropriate steps to draw this option to his attention.
CHARLIE GORDON

Deputy Pensions Ombudsman

6 September 2007

APPENDIX 1
The Teachers’ Superannuation (Consolidation) Regulations 1988 (as amended)

(S.I. 1988/1652)
44. Regulation E4(1) provided:

“(1)  Subject to regulation E31(2) (application for payment), a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.
…
(6)  In case E the person -
(a) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,
(b) is incapacitated and became so before attaining the age of 60, and
(c) is not within Case F,

and, in cases where the pensionable employment ceased on or after 1st April 1997 the Secretary of State has notified him in writing that he has not exercised, or is not considering the exercise of, his powers under regulation 10(2) or (10) of the Education (Teachers) Regulations 1993 to direct on grounds of that person’s misconduct that he be not appointed to or employed in relevant employment as defined in regulation 7 of those Regulations.
…”
45. Regulation E13 provided:

“(1)
This regulation applies where a person who became entitled to payment of a teacher's pension by virtue of regulation E4(6) ceases to be incapacitated.
(2) On his ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.
(3) Subject to paragraph (4) and to regulation E31(2) (application for payment), the pension becomes payable again— 

(a) from his 60th birthday, or

(b) if earlier, from the start of any renewed incapacity.
(4)
Paragraph (3) does not apply if he has been in pensionable employment at any time after he first became entitled to payment of the pension.
(5)
If the pension becomes payable again under paragraph (3)(a) it is to be treated for the purposes of regulation E14 as one to the payment of which he has become entitled by virtue of regulation E4(2).”
46. In Schedule 1 to the 1988 Regulations, “Incapacitated” is defined as:

“(a) in the case of a teacher, an organiser or a supervisor, while he is incapable by reason of infirmity of mind or body of serving efficiently as such, and

(b) in any other case, while he is incapable by reason of such infirmity of earning his livelihood and not maintained out of money provided by Parliament or raised by a rate.”
47. “Full-time” was defined as:

“Employment is “full-time” if the contract so describes it (whether expressly or otherwise) and entitles the employee to remuneration at an annual, termly or monthly rate.”

The Teachers’ Pensions Regulations 1997 (as amended)

(S.I. 1997/3001)

48. Regulation E13 provides:

“(1) This regulation applies where a person’s entitlement to payment of a teacher’s pension by virtue of regulation E4(4) took effect on or after 1st April 1997 under regulation E4(8) of these Regulations or regulation E4(9) of the 1988 Regulations and -

(a) he takes up employment on or after 30th March 2000 in a capacity described in Schedule 2 or as a teacher in an accepted school or with an accepted function provider, or
(b) otherwise ceases to be incapacitated.
(2) On the person ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.
(3) Subject to paragraph (4) and to regulation E33(2) (application for payment), the pension becomes payable again - 

(a) from the person’s 60th birthday, or
(b) if earlier, from the start of any renewed incapacity.

(4) Paragraph (3) does not apply if the person has been in pensionable employment at any time after he first became entitled to payment of the pension.
(5) If the pension becomes payable again under paragraph (3)(a) it is to be treated for the purposes of regulation E14 as one to the payment of which the person has become entitled by virtue of regulation E4(2).”

49. “Incapacitated” is defined in Schedule 1 to the Regulations as:

“A person is incapacitated -
(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so,
(b) in any other case, while he is incapable by reason of infirmity of body or mind of earning his livelihood and is not maintained out of money provided by Parliament or raised by rates, or council tax levied by local authorities.”

50. With effect from 1 April 2000 (S.I. 2000/665), “Full-time” is defined as:

“Employment is “full-time” if the contract so describes it (whether expressly or otherwise) and requires the employee to work for the whole of the working week.”

51. Regulation 33 provides:
“(1) Benefits under this Part are payable by the Secretary of State.
(2) No benefit is to be paid unless a written application for payment has been made and paragraph (3), if applicable, has been complied with.

(3) If the Secretary of State notifies him in writing that he so requires, the applicant is to provide any relevant information specified by the Secretary of State that is in his possession or that he can reasonably be expected to obtain.”
APPENDIX 2

Leaflet 192 “Re-employment after retirement effects on your pension”

52. The April 1993 version of leaflet 192 stated, in Part 5:

“5.1
Cessation of your pension

An award of retirement benefits because of ill health does not preclude you from seeking and obtaining further employment, provided that your prospective employer is satisfied of your fitness for work. However, a return to a full-time post which is normally pensionable under the Teachers’ Superannuation Scheme will result in the immediate cessation of your pension, irrespective of your earnings and whether or not you opt out of the scheme. The types of re-employment which will result in the immediate cessation of your pension are those described in Part 2.2, i, ii, v, vii and viii.

If your pension is stopped because of re-employment it will not be reinstated when the re-employment ends, unless you suffer a further breakdown in health. Benefits will not normally be payable until you reach the age of 60.

5.2 Effects of part-time re-employment

If you become re-employed part-time in any school or educational establishment maintained by a Local education Authority or by grant from the Secretary of State your pension will not immediately cease, but it will be subject to reduction or suspension …
5.3 Further breakdown in health

If you were awarded retirement benefits because of ill health and your pension ceased because of a period of re-employment, your pension will not be payable to you again until you reach the age of 60, unless you suffer a further breakdown in health. If, before the age of 60 you do suffer a further breakdown in health you may apply for an award of ill health retirement benefits in the normal way. The amount of ill health service enhancement granted originally however, may have to be adjusted to take account of any pensionable re-employment you have undertaken.”

53. Part 2.2 stated:

“Re-employment which might affect your pension

These types of re-employment might affect your pension depending on the level of earnings you receive or the duration of the re-employment (see Part 5):

i. full-time teaching in any school or educational establishment maintained by a Local Education Authority or by grant from the Secretary of State

ii. full-time teaching in an independent school which participates in the Teachers’ Superannuation Scheme

…

v
full-time service as a Youth and Community Worker in a post which is normally pensionable under the Teachers’ Superannuation Scheme

…

vii
full-time teaching in comparable British service …

viii
full or part-time lecturing in a University established after 6 May 1992 which was formerly a Polytechnic”
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